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UNITED STATES COURT OF AIM'EAIiS 

* 

Second Circuit 

At a Stated Term of the United States Court of Appeals, in and for the Second 
Circuit, held at the United States Court House, in the City of New York, on the 
tVvtnty->cir:hth day of July , one thousand nine hundred 

sovc^jnty•flvo 


United statM ex rel. Rldholae Abet«« 

Petitioner-Appellee, 

V. 

Benjanin Kalcolm, Connieslcmer of 
Corrections, ffardeo, Rllr»r« Island, 
Prison, District Attorney of Qoeens 
County, 


Respondenta-Appellsnt«* 


It is hereby ordered that the motion made herein by counsel for the 


appellant Xt mriiocx apdoboxsw: x oapxiui so txx 


by order to show esnse dated Jttly 24, 1975 to 
stay the order of the United states District Gonzt for the Zastem 
District of New York pmdiag deteziiiaation of the appeal 

be and it hereby is granted denied 

xxrx 


It is further ordered that 

tlvln apnocl bo plncod on tl» cnlcnt^np fop 
arcuTiont durinr tho week of Avt^turt lit 11 1975» 
rc.ccrt3 and brief to bo filed on or b‘*foi« 1975# 

end rwpondont*a on oi* boforo Augu at 7^ 1975 __ 


ZUsworth Van Graafoilftnd 


Circuit Judges 












SUPREME COURT OF THE STATE OF NEW VORK 
APPELLATE DIVISION ; SECOND DEPARTMENT 


THE PEOPLE CF THE STATE OF NEV; YORK, 


Respondent, 


-against- 


JOHN DOE a/Jr/a 
NlCKOLIiC A.BATE, 


: Indictment Number 
14C2/72 


Petitioner. 


STATE OF NEW YORK) 


:ns.: 


COUNTY OF QUEENS ) 

Joseph DeFelice, being duly sworn, deposes and says that: 

! 

1. I am an Assistant District /.ttorney of Queens County, 
attorney of record for the People of the State of New York and 
duly admitted to practice before this court. 

2. This affidavit and the accompanying Memorandum of 
Law are submitted in opposition to petitioner's request for a stay 
pending appeal. 

3. Petitioner was indicted, by the Queens County Grand 
lury, under Indictment Number 1482/72, for the crimes of criminal 
possession of stolen property in the first degree and bribery in 
the second degree. 

4. respondent was acquitted on the bribery charge but a 
verdict was rendered on the charge of criminal possession of 
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stolen property, n class D felony, and petitioner vas sentenced to 

a period of one year Imprisonment by the lion. Albert Cuschmann on 
May 16, 1975. 


5. A motion to suppress evidence vas denied, after a 
hearing, on April 16, 1973, by the Hon. Joseph.?* Kunzeman/ 

6. On May 30, 1975, the I!on. Henry J. Latham denied 

' • 

petitioner's motion for a stay of execution pending appeal with 

■ 

no opinion. Subsequently, on June 17, 1975, Justice Latham also 
denied petitioner's request for reargument. 

7. An application for a stay was then made to the Hon. 
Jacob Fuchsberg, Judge of the New York Court of Appeals. Upon 
this application the People contended that the Court of Appeals 
was without jurisdiction since Criminal Procedure Law S460.50 
(2) (a) specifically limits the request for a stay of execution 
from a judgment of The Supreme Court to; 

(1) a justice of the Appellate Division 
of the department in which the 
judgm.ent v»as entered, or: 

(2) a judge of The Supreme Court of the 
judicial district embracing the 

county in which the judgment was entered. 

Moreover, it vras'noted that Criminal Procedure Law §460.50 (3) 
alsc limits the request for a stay to "not more than one 
application". Further it should also be noted that, there is no 
prevision authorizing the appeal of'an application for a stay. • 
Judge Fuchsberg denied petitioner's application. 








« 

'S 


B. On Only 15, 1975, Judge Thoroan Platt of the United States 

District Court for the Eastern District of Kew York issued an 

order granting petitioner's rpplication for a writ of habeas 

— 

corpus with the proviso that the enforcement of the‘writ would be 
stayed for fifteen days and the writ would be dissolved if, the 
state court either declared that the writ's denial was based upon 
the conviction and the trial record and in accordance with §510.30 
of N.y. Criminal Procedure Law or upon a hearing on the motion by 
petitioner, the state court either "grants reasonable bail cr 
supports its denial with such a statement or with findings of facts 
that would enable a reviewing court to determine whether or net 
such denial was arbitrary". 

9. Upon information and belief, during the proceedings at 
the trial court level, a bench warrant was issued and respondent 
forfeited his originally posted'bail of $3,500. Petitioner was 
subsequently brought to court by agents of the bail bonding company 
This affiant has spoken to Assistant District Attorney Randy Eng, 
tfho was handling the case at that time. It is his recollection 
bhat the bench warrant was properly issued. However, due to a 
::lerical error, the bench warrant, which was ordered stayed, was 
executed immediately. 

10. Upon information and belief, petitioner failed to ap 
jear in court on June 16, 1975, for surrender and that on 
June 17, 1975,*the Hon. Bernard Dubin found it necessary to issue 
a bench warrant for defendant. Defendant appeared later that day. 


IJVj. • 
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11. As to petitioner's contention that the seizure of the 
truck and its contents was illegal, it is submitted that, under 
the facts, the police investigatory powe::s justified the presence 
of the officers ("inside a constitutionally protected area") 
[ Coolidqe V New Hampshire , 403 U.S. 443, 466 (1971)] and that the 
seizure was made of items which fell within "plain view" of the 
officers [ Harris v New York , 390 U.S. 234 (1968)]. 

• 12. Defendant also contends that the acquittal on the charge 

of bribery, which crime, he alleges, served as part of the circum¬ 
stantial proof of defendant's knowledge that the goods were stolen,] 
requires a reversal of the convictioii for criminal possession as 
an inconsistent verdict. * 

a 

However, it is clear that each count of an indictment is to 
be treated as if it were a separate charge and consistency of 
verdicts is unnecessary. Dunn v U.S , 284 U.S. 390 (1932); People 

V Pugh , 36 AD 2d 845 (2d Dept., 1971), aff'd 29 NY 2d 909 (1972), 
cert, denied 406 U.S. 921 (1972). Further, the verdict is not 
repugnant since the two crimes charged did not contain identical 
elements. People v Bullis , 3Q AD_2d 470 (4th Dept., 1968); People 

V Blandford , 37 AD 1003 (3d Dept., 1971); People v Willi^uns , 47 

AD 2d 26-‘» (2d Dept., 1975) and U.S. v Periz , 256 F. Supp. 805 
(S. D. N.Y. 1966). • ' . 

As to the question of knowledge of possession, it should be 
noted that the trial record indicates that petitioner was actually 

seen handling the stolen items. 











i 
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13. As to petitioner's contention that the jury panel did 
.not satisfy the requirements of Taylor v Louisiana . 95 S Ct 692 
(1975 ), it is submitted that the bare assertion that only one 
woman was seated in the jury panel does not indicate that the 
procedures utilized in Queens County violated the directives of 
Tayl^. Furthermore, there has been no ruling specifically de¬ 
claring the jury selection in Queens County as unconstitutional, 
and such issue should be decided upon appeal and not here. In 
fact, as of February, 1975, Queens County was complying with the 
Baylor decision. (The jury that convicted petitioner, however, 
was selected under the old law]. 


Even if Taylor presents a viable issue for appeal, petitioner 
failure to state any other error would render any Taylor violation 
harmless beyond a reasonable dovibt.- Chapman v California . 386 
U. S. 18 (1967) and People v Crimmins, 36 NY 2d 230 (1975). 

14. It is further submitted that petitioner's request for a 

stay was founded upon a rational basis in view of the above 

mentioned facts. The test to be followed is the likelihood of 

possible reversal [Criminal Procedure Law §510.30 (6)] and the 

facts here do not warrant such a determination.. Finally, the 

court is directed to McKinney's Commentary to Criminal Procedure 

Law §510.30 by Judge Denser which states: 

The theory of this provision manifestly 
Is that once a conviction occurs the 
defendant is in a vastly different position 
• than before; and that a judge who is utterly 
convinced that tha judgment will stand is 
under no obligation to defer execution of 
the sentence merely because he believes that 
the appellant will later be available to serve it. | 
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15. Petitioner has also been convicted of two previous 
felonies, to wit: robbery in 1939 and assault in 1943. 

16. It should further be noted that petitioner never sough 
a preference pursuant to §670.21 of the N.Y. Code of Rules and 
Regulations. Moreover,no brief was filed for the September Term 
of the Appellate Division, Second Department [briefs were due 
July 11, 1975] and no brief or motion for preference has yet been 
filed for the October Term. 

17. In addition, petitioner did not file the trial record 
with the Appellate Division on his initial application or on his 
application for reargument, and also did not file the record when 
he applied for a stay before Judge Fuchsberg. 

18. The petitioner has obtained an order to show cause fro: 

* 

the Appellate Division, Second Department, subsequent to Judge 
Platt's decision and order. This order is returnable in the 
Appellate Division on Monday, July 28. 

19. The District Attorney wishes to inform this Court that 
our office has filed a Notice of Appeal (hereto annexed as an 
exhibit) in the United States District Court, Eastern District 

of New from a decision rej^dered by the lion. Thomas C. Platt. 


V 










/ 
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granting to the petitioner a writ if habeas corpus . Our office 
has further moved in the United States Court of Appeals, Second 

Circuit for a stay of Judge Platt's order, pending appeal (a copy 

^ • • 

is also hereto annexed as an exhibit). 

If this Court take any action pursuant to Judge Platt's 
order and memorandum pending our application for a stay in the 
United States Court of Appeals, our right of appeal to the 
Federal Appellate might be rendered moot, (no case or controversy) 

Furthermore, should the United States Court of Appeals 
grant our stay, this Court under C.P.L. 460.50 would not have 
jurisdiction since C.P.L. 460.50 provides only for one stay. 

WHEREFORE , this Affirmation is respectfully submitted for 
this Court's consideration. 


Dated: Kew Gardens, New York 
July 25, 1975 


Joseph DeFelice 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 



UNITED STATES ex rel NICHOLAS ABATE, 

• 

• 


Petitioner-Relator, 

: 75C 1087 


-against- 

: NOTICE OF APPEAL 


BENJAMIN MALCOM, Conmissioner of 
Corrections; WARDEN, Rikers Island 
Prison, 

• 

• 

• 

• 

• 

Respondents. 

1 

• 

) 

J 


SIR: 

• 


PLEASE TAKE NOTICE that the District Attorney of Queens 


County, attorney of record for the People of the State of New 

York, hereby appeals to the United States Court of Appeals, Second 

Circuit from.an order of the Hon. Thomas C. Platt, dated 

July 15, 1975, and a Supplemental Order dated July 22, 1975, 


granting a writ of Habeas Corpus to 

the petitioner and from each 

• 

and every part of said order as well 

as fron the whole thereof. 

. 

Dated: Kew Gardens, New York 

July 24, 1975 

Yoursj, etc. 

• 

TO: 

Hon. Lewis Orgel 

Clerk of the United States 

District Court, Eastern District 
of New York 

Cadman Plaza East 

Brooklyn, New York 

NICHOLAS FERRARO 

District Attorney 

Queens County 

125-01 Queens Boulevard 

Kew Gardens, New York 11415 
(212) S20-2092 

• ■ 

Sidney Zion, Esq. 

Paul Goodman, Esq. 

71-23 Austin Street 

Forest Hills, New York 111375 

• 


Paul Chcvigny, Esq. 

New York Civil Liberties Union 

84 Fifth Avenue 

New York, New York 10011 

l^lx is' ^ ^ 

» 













i! UNITED STATES DISTRICT COURT 
li EASTERN DISTRICT OF NEW YORK 


UNITED STATES ex rel NICHOLAS ABATE, 

Petitioner-Relator, 

-against- 

BENJAMIN MALCOLM, Commissioner of 
Corrections; WARDEN, Rikers Island 
Prison, 

Respondents. 


X 


PLATT, D.J. 


75 C 1087 

SUPPLEMENTAL 

MEMORANDUM 

July 22 , 1975 


Following the release of this Court's Memorandum 
and Order dated July 15, 1975, the Queens County District 
jAttoxmey's office verbally requested that the Court consider 
a reargument or a stay pending appeal on the ground that this 
Court's decision contravened the Second Circuit Court of 
Appeals decision in Wallace, et al, v, Kern, et al, . F,2d| 

(Slip Op. No. 1128 Decided June 30, 1975) \<hich had not' 
!theretofore been called to the Court's attention. 

I 

ii At the time of its decision this Court was aware of 


the Wallace decision but had not assumed that it had any 


li 


iiapplicability to the decision which it reached herein. After 
further consideration the Court adheres to its original view. 
1 All that this Court decided was that due process 

required the Appellate Division to have considered the pre- 
ftrial and trial records and give a written statement of the 












! reasons for its denial. See "Morrissey v. Brewer . 408 U.S, 
i 471 (1972) and its progeny". (Slip Op. p. 4551). 

I 

Under ordinary circumstances the Court would have 
presumed that the former had been done and that the Appellate 
: Division's denial had been based upon such records. A doubt 

t , 

: on this score was created, however, by the papers submitted 
I to It and the Court merely resubmitted the matter to resolve 


the doubt. 


Under the circumstances, this Court adheres to its 


original decision herein. 






u.i S3 ^ 


• 


‘ , , • I • C • ’* 
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;: UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES cx rel NICHOLAS ABATE, 
Petitioner-Relator, 
-against- 

BENJAMIN MALCOIM, Commissioner of 
Corrections; W/HDEN, Rikers Island 
Prison, 

Respondents. 


PLATT, D.J. 


75 C 1087 

MEMORANDUM AND 
ORDER 

July 15, 1975 


I *'" By an order to show cause, a petition and an affidavit 

; ? • 

I Verified by his attorney, petitioner-relator seeks a \4Tit of ; 


i| habeas corpus releasing him. on bail during the pendency of i 

h . • : 

i| his appeal from a conviction of possession of stolen property. 

H , • 

j:’jafter trial by jury on April 1, 1975, before The Honorable 

1**1 ^ 

rMbert H. Buschmann who sentenced him on May 16, 1975 to a ' 

‘ . i 

j term of one year. j 

■ ' 

j! On May 22, 1975, petitioner filed a Notice of Appeal j 


! and by order to show cause signed by Mr. Justice James D. I 

! Hopkins of the Appellate Division, Second Department, moved ; 

! ! 

j! for bail pending appeal which motion was denied by Mr. Justice 

j’ Henry J. Latham on May 30, 1975, without any opinion or reason 

|j 

Ij given for such denial. 

•» * 

I The petitioner moved to re-argue and such motion 

; was denied again without opinion on June 17, 1975. Thereaftev, 
J I 

j, petitioner made application to Judge Fuchsberg of the New Yor’iC 

' ' • j 

!, Court of Appeals and again his application was denied without; 


m-85-3-n-n— 




\ 
















The Assistant District Attorney states in his 
opposing papers that: 

"***[D)aring the proceedings at the trial 
court level petitioner forfeited his originally 
posted bail of $3500. Ho was subsequently 
Drought to Court by agents of thebail bonding 
company. Petitioner has contended in papers 
submitted to the Appellate Division, Second 
Department, that his failure to appear was due 
to a clerical error. However, this fact is not 
substantiated in any papers which have previously 
been submitted. 

^ "***Petitioner failed to appear in Court on 
June 16, 1975, for surrender and that on June 17, 

. 1975 the Honorable Bernard Dubin found it necessary 
to' issue a bench warrant for defendant. Although , 

petitioner did eventually willingly surrender, 
this failure to appeal? coupled with the earlier 
failure * * * are factors which this Court should 
consider in making its determination,” 

I ■ 

j The Assistant District Attorney on the oral argumetit 
"also claimed that the petitioner had a prior record but as 
it turns out such record consists of two State Court convictions 
for offenses which occurred some 30 years ago. 

Petitioner states that he is a 60 year old man 
who lives with his family in Queens County, owns his own 
business and has had three major operations in the past two 
years and is now in the hospital at Rikers Island where he 
was placed upon his surrender to serve his sentence on 
June 17, 1975. 

Petitioner claims further that since his arrest 
on the present charges, he made more than 50 court appearances 
and a: the time of his trial and sentence was free on his otm 


3 








U.S. 


reco[?ilzance. 

Petitioner further claims that there are good 
grounds for his appeal in that his conviction arose out of 
an illegal arrest, search and seizure in violation of his 
Fourth Amendment rights and in that despite his challenge 
to the jury panel (on which there was only one woman) 
both prior to and at the outset of his trial under Taylor v. 
Louisiana , U.S. , 95 S.Ct. 692; 42 L.Ed. 2d 690 

(January 21, 1975), and under Chapter 21 of the New York Laws 
of 1975, effective March 18, 1975) his challenge was denied. 

Finally, petitioner argues that his sentence was 
for a term of only one year, that the Appellate Division 
will not hear argument on Kis appeal until the September or 
October Term, and that by the time of the Appellate Division's 
decision on such appeal he will have in all probability 
served the greater part, if not all, of his sentence. 

In reply the Assistant District Attorney states 
that the time for the filing of petitioner's brief on appeal 
to be heard in the September Term has already expired and 
that petitioner has not requested a preference for his appeal. 

This Court is extremely telncLaiit to interfere 
with State Court decisions and procedures but finds this case 


to be an extremely troublesome one. 

















Neither party furnished the Court with the record 
of the pre-trial suppression hearing or the record of the 
trial itself. Furthermore, it is not entirely clear whether 
either or both such records were furnished to Mr, Justice 
Henry J. Latham or Judge Jacob Fuchsberg. Petitioner argues, 
for example, that "the People in its opposition to petitioner 
motion for bail, conceded that it had not read the record of 
the trial; thus it was not depending on the record to seek 
petitioner's immediate remand. In none of the its subsequent 
papers, did the prosecutor rely on the trial record to oppose 
bail; instead, he simply stated his conclusion that the 
appeal was 'without merits'" (Resp. Br, pp 3 and 4), 

Moreover, had Mr, Justice Latham in his order 
denying petitioner's application given his reasons therefor, 
defendant might well have been satisfied or alternatively the 
Court might be in a better position to understand the action 
taken. 


Based upon the papers before this Court at this tim 
however, petitioner appears to have good arguments for 
presentation to the Appellate Division on his'appeal. 

'-—' Under these circumstances, this Court feels that 


the decision in United States ex rel. Keating v. Bensinger . 
322 F.Supp. 784 (N.D. Ill., E.D. 1971), is applicable herein 
There the Court made the following pertinent comments 
(322 F.Supp. 787-788): 


m-6S-3-IT-n-30Jit-»IS3 
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"Absent any finclin‘;s in support of the denial 
of bond, it is impossible to ascertain whether or 
not such denial was arbitrary or discriminatory. 
Respondents uri'.e in effect that the denial of bail 
without findiiigs or reasons if proper and since, absent 
such findings, the. petitioner has been unable to 
demonstrate that the denial of bail was arbitrary, 
the petition should be denied. If they are correct, 
the guaranty of the Eighth and Fourteenth Amendments 
against arbitrariness by a state court in the setting 
of bail authorized by the state legislature could be 
reduced to a nullity by the mere silence of the court 
denying bail. If a court may deny bail with no reason, 
hardly any set of circumstances can be imagined 
wherein it could be determined by a reviewing court 
that the denial was arbitrary or discriminatory. 
Respondents do not dispute this but urge that such 
is and should be the law. We do not agree that 
the right to a reasonable setting of bail may, in 
effect, be repealed by any court by its mere failure 
to provide reasons for its action that can be examined 
by a reviev;ing court. We conclude, therefore, that 
the failure of the Appellate Court to state any reasons 
for its decision was in itself an arbitrary action 
in relation to petitioner's motion for bail pending 
appeal, 

"We explicitly note that w’e are not holding that 
no justifiable reasons may exist for the denial of bail 
to petitioner. We conclude only that the state court's 
failure to provide any basis for its decision to deny bail 
creates a presumption of arbitrariness. We are not 
holding that an eighteen year old convicted of the 
sale of marijuana, who has been sentenced to a term 
of ten to tv;enty years, and who has no prior felony 
convictions has an absolute constitutional right to 
bail pending appeal. Our conclusion is merely that, 
when a state court denies bail authorized by the state 
legislature without providing any supporting reasons, 
the failure to indicate the motivating reasons for the 
denial of bail is in and of itself an arbitrary action 
that violates the Eight and Fourteenth Amendments. 

Any other rule would effectively nullify the protection 
of those Amendments, 

"As we have concluded that petitioner's Eighth 
and Fourteenth Amendment rights were violated by the i 
state court's denial of bail without any supporting 
reasons, we grant his writ of habeas corpus. However, 


m-«S-3.17-n-J0M— #li3 












T^-? f^'’®'" P^^tUloncr has a constuIT”' 
tional tii,ht to bail but merely that his procedural 

rights fiuarantccU by the constitution have been violated 
we feel obliged to allow the state an opportunit^to 
correct this deficiency. Therefore, we will stay 
the enforcement of the writ for fifteen days and 
authorize its dissolution if the state court, within 
that period and upon the motion of petitioner provides 
a hearing on the bail issue, and either grants ^ 
reasonable bail or supports its denial with findincs 

enable a reviewing court to determine 
whether or not such denial was arbitrary." aecerraine 



It should be noted, however, that another Judge in 
the same court at a later date has cuestioned the aforestated 
presumption of arbitrariness in the case of United States 
r ^l. Kane v. Bensinger , 350 F.Supp. 181 (N.D. Ill., e.D. 1972: 
While this modification might weigh against this Court's 
granting the writ and fixing bail on condition that the 
defendant prosecute his appeal promptly, it should not, in 
this Court's view, affect the granting of similar relief to 
that accorded in the Keating case, supra , given all of the 
above stated facts in the case at bar. 

Accordingly, this Court grants petitioner's wit of 
habeas corpus but will stay i;he enforcement of the writ for 
fifteen days and authorize its dissolution if the state court, 
within that period either states that its denial was based 
upon the conviction and the trial record and iii accordance with 
the provisions of Section 510.30 of the Mew York Criminal 
Procedure Law (e.g.,"that the appeal is palpably without merit"), 
or upon the motion of petitioner, provides a hearing on the 
bail issue, and either grants reasonable bail or supports its 


I 
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denial with such a statement or with findings of fact that 
would enable a reviewing court to determine whether or not 
such denial was arbitrary. 


SO ORDERED. 




U.S.D.J 


\ 
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llNI^iJD STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


U. S. ex. rel. NICHOLAS ABATE, : 

Petitioner-Relator, i 

-against- : 

BENJ7U4IN MALCOM, COMMISSIONER OF : 

CORRECTIONS; WARDEN, RIKER'S ISLAND : 
PRISON, : 

Respondents. : 


75C 1087 


PEOPLE * S MEMORANDUM OF LAW I 

« I 

I 

? ! 

f 

The facts of this case are related in the accompanying 
affidavit submitted in opposition to petitioner's request for a 

Writ of Habeas Corpus . | 

i 

Petitioner alleges that the denial of ball, pending appeal, 
was in violation of his rights under the Eighth Amendment and 
the Due Process and Equal Protection Clauses of the Fourteenth 
Amendment. 

Respondent contends that the State Courts did not act in 

I 

am arbitrary -or capricious fashion and there is a rational j 

* . t 

basis for the decision denying bail. Moreover, it is argued 
that petitioner has not exhausted his Ftcte remedies. j 




- ^ 
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POINT ONE 


Peticionor has failed to exhaust all 
State remedies. 




Federal Courts have jurisdiction to issue a writ of Habea s 

• j 

Corpus in certain cases in which the detention is under state 
authority. The Federal Courts will not, unless in unusual 

i 

circumstances, interfere with the regular course of procedure ] 

! 

under state authority by issuing a writ of Habeas Corpus \ 

i 

lUnited States ex . rel . Kennedy v Tyler , 269 U.S. 12 (1925)]. 

In the case of a person held under state authority, orderly • 

! 

judicial administration requires that before a federal court 

j 

is served with a petition for writ of Habeas Corpus, recourse 
should be made to whatever judicial bodies of the state are still 
abailable. Mooney v Holohan, 55 S. Ct 340. 1 


A Federal Court generally will not issue the writ until the 
judicial remedies afforded by the state. Including the remedy * 
by appeal on constitutional issues, have been exhausted. United 
states ex . rel . Kennedy v Ty^ler , supra . j 


I In the case at bar, the petitioner has argued* that he is 

I . 

j unable to take arr appeal since the next term of the Appellate 

I • 

! Civision is not until September, 1975. Nevertheless, S67U.21 

; of the New York Code of Rules and Regulations specifically 

I • 

j allows for a preference in Criminal cases. Petitioner has not 


asked for such a preference. Moreover, petitioner has also failed 



I 



to file a bx'lef for the September term [appellant's briefs must 
be filed by July 11, 1975]. 


I Thus, petitioner has failed to exhaust his state remedies by 
I asking for a preference and this writ should therefore be denied, 
i This becomes especially glaring when it is realized that although 
' petitioner complains of being unable to argue his appeal until 

' i 

September, he has reluctantly failed to file a brief for the 

• I 

t [ 

■September term. Therefore, his request for a writ of Habeas i 

Corpus may well be classified as simply dilatory. i 


POINT TWO 

The denial of the application for 
a stay was not an abuse of discretion 
and there is a rational basis for 
the decision. 


It is clear that the burden is on the convicted defendant 

' i 

to show that the State Court has acted in an arbitrary fashion. ‘ 

' j 

Petitioner thus has the burden of showing that the record pro- 

t I 

,vides no rational basis for the decision. U.S .ex. rel . Walker ' 

I . , 

’V. Tworoey , 484 F 2d 874 (7th Cir. 1973). Furthermore, it is well 
established by both the New York State and Federal Constitutions 

» 

; that there exists no absolute right to bail. People v. Melville, 

i 

>62 Mis. 2d 366 (1970); New York State Consticution, Art. I,S5; 
ju.S.C.A. Const. Amend 8. . . I 







New York State, through the Court of Appeals, has taken the 

j position that the right to bail is a matter of legislative i 

1 

discretion. People ex rel . Klein v. Krueger , 25 NY 2d 497 (1969); 
People ex rel. Shapiro v. Keeper of City Prision, 290 N.Y. 393 

i 

(1943). I 

» 

. I 

i ^ ! 

j It is respectfully submitted that the denial of petitioner's 

j '• 

j request for a stay was not an abuse of discretion and was founded 

• * ♦ 

on a rational basis. | 


i Although there was no reasons given for the denial of the , 

I • ! 

; Stay by eit. Judge Latham or Judge Fuchsberg, it is clear : 
that the fa .e of the State Courts to so articulate does not 

1 

authorize the federal courts to impose their procedural reguire- 
roents [which are more liberal and favor release] upon the state 
courts. U.S . ex rel . Walker v Twomey , 484 P 2d 874,876 (7th | 
Cir. 1973). In this regard, the Federal Courts have stated that 

! 

"reliance on a presumption of regularity is appropriate . , 

\ 

\ Johnson v Zerbst , 304 U.S. 458, 468 (1938) and U.S. ex rel . 

t 

Walker v Twomey, supra . As was stated in U.S . ex rel . Cameron v 
' New York, 383 F. Supp. 182, 184 (E.D.N.Y. 1974): 

j " 

I • ...Not every abuse of discretion is such that 

I it consists of either a total failure to 

■ .consider an application as required by law 

■ or rendering a decision on a ground which 

i infringes on otherwise constitutionally 

I protected areas, e.g., race, religion, 

j that the federal court must intercede 

j ' and secure due process of: law. 









Thus I as In Cameron , supra , the petitioner is seeking a i 
I review of a discretionary decision, “If such a review is I 

desirable, it is for the New York Legislature, and not this • 

i 

Court, to provide therefor". U.^. ex rel . Cameron v New York , | 

1 

supra at 184. See Hamilton v State of New Mexico, 479 F ^d ' 

i 1 

I 343 (10th Cir. 1973). • 

! . . i 

I Despite the allegations raised by petitioner, he has two 

previous felony convictions to wit: a robbery in 1939 and an \ 

I 

, assault in 1943 in addition to the felony conviction in the case, 

' 1 

,at bar. Moreover, the trial record indicates that the police 

' . . I 

actually saw petitioner handling the stolen property [the stolen 

: i 

property involved was 3800 gallons of coca-cola syrup and a ; 

^trailer -truck]. 

I 

j ; POINT THREE 

i ' 

THERE IS NO MERIT TO PETITICMiER'S 
APPEAL. 

I 

I 

' It is respectfully submitted that petitioner's appeal 

is without merit for the following reasons: j 

(a) As to his contention that the seizure of the truck 

) 

and its contents was illegal, it is submitted that under the j 
.facts, the police Investigatory powers justified the presence * 
■of the officer (inside a constitutionally protected area") | 

[ Coolidqe v. New Hampshire , 403 U.S. 443, 466 (1971)] and that ' 
jthe seizure was made of items which fell within "plain view" 










- 6 - • _ _ „ _ 

of tho offlcero [H arris v. New York , 390 U.S. 234 (1968)]. 

(b) Petitioner also contends that the acquittal on 
j tho charge of bribery, which crime served as part of the 
j circumstantial proof of petitioner's knowledge that the goods 
were stolen, requires a reversal of the conviction for criminal 
I possession of stolen property in the first degree as an in- 
i consistent verdict. 

! However, it is clear that each count of an indictment 

t 

I 

. is to be treated as if it were a separate charge and con** 

I 

slstency of verdicts is unnecessary. Dunn v. United States , 

I 

I 284 U.S. 390 (1932); People v. Pugh , 36 A D 2d 845 (2nd Dept., 

11971), aff'd 29 N.Y. 2d 909 (1972), cert, denied 406 U.S. 921 
;(1972). Further, the verdict is not repugnant since the two 
crimes charged did not contain identical elements. People v . 
Bullls , 30 A D 2d 470 (4th Dept., 1968); People v. Blandford, 

, 37 A D 2d 1003 (3d Dept., 1971) «uid People v. Willieuns ,_ 

!A D 2d _(2d Dept., decided April 21, 1975). See also. 

United States v. Perdiz, 256 F.Supp. 805 (S.D.N.Y. 1966). 

I (c) As to petitioner's contention that the jury panel 

I ' 

did not satisfy the requirements of Taylor v. Louisiana , 95 
S.Ct. 692 (1975), it is submitted that petitioner fails to 
I state suffiol<^;?t allegations to constitute a question of fact 
I (see People v. S assion , 34 N.Y. 2d 254 (1974)] and the bare 
I assertion ttiat only one woman was seated in the jury panel 
• does not indicate that the procedxires utilized in Queens County 
violated the. directives of Taylor , supra . Furthermore, there 



T 


K ’ ' V. 


has boon no ruling spociflcally declaring the jury selection 
In Queens County as unconstitutional, and such Issue should be 
j decided on appeal and not here. In fact, as of February, 1975, 
j Queens Cointy was complying with the Taylor decision. [The 
I jury that convicted petitioner, however, was selected under 
j the old law.] 

! Even if this Court should consider Taylor as pre- 

1 

; sen ting an importcint Issue in this case, petitioner's failure 
I to state any other error would render any Taylor violation 
harmless beyond a reasonable doubt. Chapman v. California, 

, 386 U.S. 18 (1967) and People v. Crjimmins , 36 N.Y. 2d 230 
' (1975). 


Thus, emy appeal bv petitioner will be without merit 
and the denial of his request for a stay was, therefore. 


founded upon a rational basis. 


test to be followed 


is the likelihood of possible reversal (Criminal Procedure Law 
$510.30(6)] and the facts do not warrant such a determination. 

J 

Finally, the Covxt is directed to the commentary to 
Criminal Procedure Law $510.30 (McKinney's) where Judge Denser 


states: 


. Yhe theory of this provision 
manifestly is that once a con¬ 
viction occurs the defend^ult 
is in a vastly different posi¬ 
tion than before;andthat a judge 
who is utterly convinced that 
the judgment will stand is under 



r 











no obligation to defer execution 
of the sentence merely because he 
believes that the appellant will 
later be available to serve it. 


CONCLUSION 

PETITIONER'S MOTION SHOULD BE 
I DENIED. 

I 

I 


Respectfully submitted. 


NICHOLAS FERRARO 
District Attorney 
Queens County 



Joseph DeFelice 
Ass is taint District Attorney 
of Counsel 

July, 1975 












UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES EX. REL. NICHOLAS ABATE, 

Petitioner-Relator, 

-against- 

BENJAMIN MALCOLM, Commissioner of 
Corrections; WARDEN, Rikers Island 
Prison, 


Respondents 


ORDER TO snow 
CAUSE 


Upon the petition of SIDNEY ZION, sworn to on 
the 7^ day of and upon all papers and 


proceedings heretofore had herein, let the respondents show 
ause, in Room 1 of the United States District Court, 

Eastern District of New York located at 22$'Cadinan Plaza East, 
Brooklyn, New York, on the j( day of ^at j 
ll'^^^^or as soon thereafter as counsel can be heard, why 
a writ of habeas corpu s should not be granted herein and 
why the petitioner should not have such other and further 
relief as may be just, proper and equitable, and it is 
further 

ORDERED, that sufficient reason apnearing there¬ 
for, let service of a copy of this order, together with the 

be deemed sufficient service on all respondents. 


DATED: Nev/ York, New York 




U.S.D.J. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES EX. REL NICHOLAS ABATE, : 

Petitioner-Relator, ; 

' : PETITION FOR WRIT 

against HABEAS CORPUS 

BENJAMIN MALCOLM, Commissioner of : 

Corrections; WARDEN, Rikers Island 
Prison, * 

Respondents. : 


TO THE HONORABLE UNITED STATES DISTRICT COURT FOR THE EASTERN 
DISTRICT OF NEW YORK 

The petition of Sidney Zion respectfully shows; 

1. This petition is made by counsel and not by the 
named petitioner, because Nicholas Abate is at present incarcer¬ 
ated in Rikers' Island Prison. 

2. Petitioner makes application Herein for a v;rit 

of habeas corpus in that he is unlawfully detained and restrained 
of his liberty, and is now in the custody of respondents. 

3. Petitioner Nicholas Abate was tried in the Supreme 
Court of New York Queens County, on Indictment #1482/72 for the 
crimes of poss. bsion of stolen propeity in the first degree and 
bribery ;Ln the second degree. He was convicted of possession of 
stolen property and acquitted of bribery, after trial by jury, 

on April 1, 1975. 

4. Petitioner was sentenced by Hon. Albert Bushman 
on May 16, 1975 to a term of one year. A notice of appeal was 
filed on May 22, 1975. An order to show cause why petitioner 
should not be admitted to bail was signed by Justice Hopkins of 
the Appellate Division, Second Department on May 22, 1975. The 
motion for bail pending appeal was denied by Justice Latham on 
May 30, 1975. No reason was given, nor opinion written. A copy 




I- 













of the order is attached. A motion to reargue was denied on June 
17, 1975. ^^judge of the New York Court of Appeals, Jacob Fuchs- 
berg, denied an application for bail pending appeal on June 25, 
1975. The ground given by Judge Fuchsberg was that a judge of the 
Court of Appeals had nc» jurisdiction to review the decision of the 
Justice of the Appellate • Division^ Petitioner had surrendered to 
serve his sentence on June 17, 1975. 

UNCONSTITUTIONALITY 
OF DETENTION 

5. The New York statute concerning bail pending 
appeal, CPL §460.5|P, provides for one application to one justice 
either of the Supreme Court or its Appellate Division. No appeal 
is provided for by statute. 

6. No reason for the denial of bail to petitioner 
was given by Justice Latham, whose order simply read-"denial". 

He declined to hear oral argument on the application for reargu*^ 
ment, and did not hear argument on the original application. 

7. The reasons for granting bail were and are now 
compelling. Among them are the following. 

8. The substantive grounds for appeal are strong. 
Petitioner was tried after the decision in Taylor v. Louisiana , 

_ U.S. _, 42 L.Ed. 2d 690 (1975) concerning the exclusion 

and automatic exemption of women from the jury. Counsel made 
timely application to strike the panel under that case, but the 
trial justice refused to apply Taylor even prospectively. On 
information and belief, Jn March 21, 1975, whesn the trial began. 
Queens was the only county in New York City which had not complied 
with the decision in Taylor and thus flouted the U.S. Supreme 
Court, was only one woman on the panel. On information an* 

belief, the system was changed in Queens on April 1, 1975, the day 
petitioner was convicte^^ 

9. There is a substantial search and scJ.zurc issue 





V 


which was detailed in a memorandum of law submitted to Justice 
Latham, attached hereto (said memorandum also discussed the issue 

concerning Taylor v. Louisiana ). 

lu. Petitioner's sentence is short. Because it is a 
year, and because of summer recess for the appeals courts, it is 
likely that he will remain in prison for his entire sentence or a 
substantial part thereof if bail is not granted. 

11. Petitioner is sixty years old, and lives with his 
family in Queens County. He owns a business, a pizza parlor, now 
run by his family. He has had three major operations in the past 
two years, and is now in the hospital at Rikers' Island. Peti¬ 
tioner made more that fifty court appearances, and at the time of 

trial and sentence was free on his own recognizance. 

12. Petitioner has been deprived of due process and 
equal protection of the laws by the above arbitrary and capricious 
denial of bail pending appeal, which will in effect render his 

A 

substantial appeal grounds negatory. , 

EXHAUSTION OF REMEDIES 

13. State law provides for only one application for 
bail pending appeal. That application has been made. An applica¬ 
tion was further made to Judge Fuchsberg on the ground that he had 
inherent power to correct an abuse of discretion. iQ^udge Fuchsberg, 
without signing an ordar stated orally that CPL §460.50 deprived 
him of jurisdiction to review Justice Latham's order*7j 

14. No previous application for the relief sought 
herein has been made to this court. WHEREFORE, petitioner prays 
that writ of habeas corpus issue and that reasonable bail be set 


perding appeal. 


- 

SIDNEY ZION 


X 









VERIFICATION 


STATE OF NEW YORK ) 

) ss. : 

COUNTY OF NEW YORK) 

SIDNEY ZION, being duly sworn, deposes and says, 
that he is the counsel for petitioner herein, that he has 
read the foregoing petition, and the same is true to his own 
knowledge, except insofar as it is alleged on information 
and belief, and as to these parts, he believes them to be 
true. 

li 

SIDNEY ZION 










UNITI® STATES DISTRICT COURT 
EASTERM DISTRICT OF NET/ YORK 


UNITED STATES EX. REL. NICHOLAS ABATE, 
Petitioner-Relator, 
-against- 

BEIWAMIN MALCOLM, Commissioner of 
Corrections; HARDEN, Rikers Island Prison, 

Respondents. 


AFFIDAiriT IN SUPPORT OF 
CTIDER TO SHO^^ CAUSE 


STATE OF NEVJ YORK 


i ss: 


COUNTY OF QUEENS ) 

PAUL J. GOODMAN, being duly sworn, deposes and says: 

1. I ani the attorney for the petitioner herein for the 
purpose of obtaining the relief requested in the Order to Shov: Cause. 

The application is being submitted lv ’’AUL G. OffiVIGNY, an attorney 
admitted to the Bar of this Court. 

2. This application is made ty Order to Show Cause and not 
by motion because the petitioner is in Rikers Island Prison and time is of 
the essence in bringing this matter before this honorable Court. 

3* Deponent believes that the petitioner is an excellent bail 
risk. I am informed by his trial attorney that he made more than 50 Court 
ippearances and at the time of his trial and sente- e, he was free on his 
>wn recognizance. I am further advised that he has always been ready to 
ixecute the orders of the Court and has appeared in res 3 X)nse to the mandates 
f the Court including voluntary surrender to the authorities when his 
pplications in the State Courts were denied. As stated in the petition of 
! IDNEY ZION, attached hereto and made a part hereof, petitioner should be 
] eleased on bail pending the determination of his appeal. Any reasonable 
I jail that this Court shall fix would be fair and just under the circumntancei 

J that he may process liis legal rights and not be incarcerated, rendering . 

8 appeal academic. I 








l^, No previous application has been made to this Court for 


the relief requested herein. 


.PAUL J. oOODIUN 
/ 


Sworn to before me this ' 

'/ day of July, 1975* 

O . . . jr ... ... 

Notary Public XNMa mica 

NOTARY PUBLIC. 5t«!. ef N.w Y*rk 
^ No. 3D.:-:s?:s 

^ ... j - - Qwalifisd Ia Covnfy 

credited to account of C^Afluioii Explrti Matck 30, 7 ^ 

within ntn.-r! p.^yso 

eri!of»:f :I* 7- * 

**• ■ V \ u^*i 

•*.. *••?.* i. ■ 

10706 7::T AV'.'iU!; 

K !L5. ! ;:\7 YO.'.IL 1 1375 * • 
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THTI^Onn^TT.TT 


It lo cottlcJ Imf thnt on cn on:illcotlcn for a otoy 

t ■ 

pcTidln^ tho OotciTjinatlon of cn cppsolf tho dofcr'Scr.t need rot pro\^ 
tovcrociblo en'or# Juotlco '^liooiro pra^hapo cold it boot in ,? > 

n.Y.'’, 2d 9^'> (l9T3)i "It lo riot noroccorv on nn appH- 
Cotlcn each cn tVdo to d&tonriiio that fcho learned Trl'A JunMco ccmlltca rny 
. f'-c''ror ?n tho trial or that tho judo”-^* of ccnvictioji v.ill 
nocoaacrfly bo i\3V?rGcd, bat coroly that thnra cro or.;;?inblo qaoaticno 
ohould bo dotoralnci cn opnool toforo tho dofordonto aro conaollcd to corro 
tho pcaolty of final Incorcoratlcn". Heo clco P conlojr,__rnrrT:t^-^» 9Sp H*?**^* 
ai 31 (1971), where Junt5.co Foln crented bail aor.diu,'; appeal to o dofcr.dcpii 
who had fdLoaded guilty, nlthoaf^ ho !jttd prcvloucly denied tho dcfcr.2ar.t*o 
ta>tlon to enporcoo# 

Itoroovorf m Profocu.'r I>cnncr otatca In hlo Practice 
CosrrsiTtciy, //^.50, tho rew Crijrjlnal Procedure) tra? i;-.lfto tho cer)!:ac,?o 
frea tho "otoy" aoooct of tho nrovlouo OrlclwaL Cedo (?octiono 5f57, !/Z% 

753) to tho cjiioatlon of boil* Tlajo, "a roaconnJslo nocdbility cf rct^nsnl 
Os appeal • cosparoblo to o x^conablo oocoiblltty of octpiittol in nro- 
dttd£7Sot oltuotlono - lo coroly ono factor, end dotibtlcao not tl;o coot 
.Itiporbcixt ono, to toocnoldGi’cd on tho bail oppliretlon". 

Gvon a dotcrwinatl^n that the onpoctl la polnGbly wlthsst 
nsrlt dooo net rctiulro a dcniol of tho noTuieotlcn, though it would 
cuuuSm-li'jij it Wilder foctlcn Or, l.j v.— 

Toin put it in >*oor'»o v« capra* "Pvon if I boliCA;ed tho aonool 
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to bo iJlthout norlt, there ’wl'’ otm b« e m-'nlforTt of Injnntlcn 

to th 3 ^ofonrtnot If I ‘wro to deny his nrol.^rotion,’* (ot ?3)- 

Thl-Of 0 **^^ J'lfifcten '/''o boeaeDO nil or (\ cr.brjtrrtiol 
nor linn of tho ronton-o nirht bo noTv.>d Snroro tho Annolloto Dlvlolon lies! cxi 
onport^znlty to revlffw tho cooo* To dory the >inr>T.lention» .’'^rould cerlously 
%fator dcrtJn nr ovon mnVo comlotoly t30nnin”;loo3 in ary roil oerro dofav!;3nt *'j 

rlfibt to Q JToaV’. Peoplo v. '’-urratoVi at n. 

r.aio, Jwnflr.o ’’olr. "Miclx^dM («.litd>i -lioro oonoiblo* 

« doi'e-.^’.ont nh 7 .ild not rn rorrvO.Tc/' tn oervo a orison smtonco t.'hora them 
io pnj rfifiotj.o!» wlvjthor the oonrletior, riny b<? reverood for on'JT nt tho trial 

lowl»*’ 

he rr-ibait thr.t tha .’efciriont, IJIfH'l'LA” 'MTT, ot»3'd3 
fouracyjare •!-lt>ir. tho vrlnrinlcs ajttvjr.r.l::tod nbovo, and In, thomfora, 
entitled to bft free X'rdliv!: the detomlration of hla nT>noel« TndcoS, vo 
fnrtborj ve rcaoertf’-lly ■'ir,'^e tho e^iurt, that hlo annool hao extra©rt^incry 
rorlt of Con?ivtt>\ticr.al dlraonaion. ”o hnva' Irdlratod a miTa^Jcr of cubstentiil 
aopcelo grotUiflp ir. the arl>i.ln»vl noULtlon to ^rta'fc a otry* jlnco thlo 
Ke.T»rCT;duin lo rrjbolttod u at. r.oar'TJiicntr -•o ♦inh to ai'hooire end <nr?nril upon 
two of thooc loiiita; ‘eu’oh and relrare* suxl the *titoiv»tlo exr,?i-^-lcm of 

I 

v’ooen frora jury aorri'.e. 


T* 'Tosreh nnd "cln’ro* . 

The toBtimrr/ of tlx* tw -oTlco offiroro involvod 
.. in tho o».r.o, -.•'.Up r.rr-lL-arti coi:.ti-a.ii-tor/ end inrorfrlotont, w-o olear on 
one point, both el tho e-i-varosnlon heariiv*: ari «»3 trial. That l0| they 
er^rrod th'.t »d.ilo cni'nln- in iltoir x>llc8 .-rr, they rocolvod a radio mn to 
"lirrcrWsoto truck" nt n ccrlei.n otxvwt 'enter h’. ^»e«m on tlio evw‘.oii«'» cbf 
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•••chrac TT ir/::, r..- ^ro/Jiu.-U] / 9:',!0 .r.. they rccchcyl thot comer 

thoy 3 :r.-r no Iric’:. Tiioy -,roccP/Jca a I'evr dIocVd n«Ki fin'i a troilor bnrVod 
r.oar.Ty Ilua!. L'/oo & r.torc. TIiorc van n tr.K-’- rtK-chnr] to thn trallor. 

TJicy alir.iiteO from tlis oll'c r.-u-, oncl ono officer oniiJ. ho liaraodlatoly 
noticed comoone romov^n-^. comothLn^. from the treaer. Thin oernon turned ‘ 
out to bs 311 Soyd, s^bnequcntly acquitted of crindn/i?. rvJsneBnion at trial 

before tbe sitting; with no jury* 

’^'th officers nillcr^ their crir.o and ihirhcd into the 

store, vhiJ* turned out to be e .tore)iOueo hol&Wn vaid.ot^n end airdry 
items, includir... an old refri rcrator. 7’ie officers no .aratod the two men 

fouiwl ir. 3 ide, one -taldn- Boyd, the other Abate. 

Offircr irerr.rVLhorcr testifiwi that unon teldne M^ate 

aeidc, -bato offoi-crl him a bribe. -Tr.Ke the nonoy out of t>ockot nrd 
leave ns eo-, Vonts alloredly n^id. Tan officer then orJx^ he warned Abate 
that nilberv' vi-s a feloir/, "wheronK.n the fruopset romovod a roll of rx-ney 
froa his ..ocket and handc^l it t, no”, -ftor rondir.? ‘Voate the yiror-la wam- 

in=^,o, the officer -laced him under ai'rest for briloei-y. 

Accordin.’ to the testimony of v->th officero, neither 

Abate nor Toyd mado ra.y incrlmnablx'^ Btatcnsi,t8, on the r,-vot or at tho 
nolice station. (':ith the exception, of co.ir3s, of ‘babo's sl.le^xed statenent 

rscardinr, the ”bribo'0« 

:>jth officers tenti 'led that they did not -Tiovr until 

" .orerol lours th.o l-l«nUty of the <r«som of th. Wx'”' 

,!dch cortow aoci,-.-^xr Tv.rr w--- 

Miftr- -.ion ;-of'...r: rh f;e trailer or th: eor.’.riitr. to ijic'icrto that t:iC7 

were stolon uroporty. 




ut, . 







To it not at loont "arj^unble” that tho wllco cntxy 
into thone nromlooD, looocd ly tho dcfcn»^ant Abato, vno unlwjful retd uncon- 
otitutlonalT Tho entry, it imct bo rocnllcd, tmo boned on on nllCGcd rrcVlo 
run to inveotlRoto n tnick, vihich turned out not to bo in tho vicirAtyi end 
in ony event, tho "run" woo to tho ^minG nluco. F.von eonunlni’ that thio* 
radio run nctuaUy occurred (tho orococution did not cubota/clr.to it by 
rccordo during the trial or hoorlns), con cwch a viosuo, Incorroct inntruc- 
tion in ony ray be docr.ed •’orobablo cauno" to enter o orcdlcoo trlthout a 
warrant: Tf tho annwor lo in tho oTfiinativo, wo cubalt that tho pEobrblo 
ceuco rcqulrcmont of the Fourth Arcondmnnt ie iritbout r?oanln3. 

In thio connection, it lo inritwctlvo to ccnipcl‘3 
V. United ntoten, U. <5. 98, 80 h. Ct. U I« W. 5>ui 13^ (19;9), 
%ihoro F8I Gsento, invoctinctlns a thoft frem on iirtorotato nhiTxr.ont of 
whlokpy at a nearby terminal, follovrod the car of Hcniy. jdio woo «maocetcd 
of eor .3 implicaUon in come ijitorctato ohinxonto”. On tvjo oecaolor*Ot Honsy 
end o contoanlon woro oboorved piddnff un certono nt a rooidcnco, Tho esents 
Btopped Hohry'o car, heard him toll hit contpcaiion to mako a folco otateerint 
about juet joining Horny, and obnanr'd that tin '-arteno xrare cddrocoed to on 

out-of-ntato cotepany- 

Tho Court held that tho ogenta hod axrooted vdthoat 
probable ccnco and that tho colr-ro wna unconotltutional. 8oM the Courbi 
"Riding in tho cor, par!dng In on alley, wiclctng up nackegoo, driving ewns'- 

thooo \jera all acto that >roro outvrardly innocent.Tho fact that packogao 

havo baon otolcn dooa not raako ovoxy non who carrloo a oackngo oubjoct to 

ui-.-oot ror tho oackj-o n’-bjoet to r:iruro''. 

Next to the caoo at bar, llcnty woo o vorltoblo Water. - 
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"ptf; jjv&ct.' •iwl.')!.; r.'ji it Vc Halt', in f**/-’ t’lnt '<bn.le'3 ottnc’: on 

tbo «i;tr’; •;/’ r.olr.Mr^' orp " '.^T'•’M:* -.'.'.l.b r.’t Morl-t'*' 

•-.h'l or ’’on* "vr. v. r/1 U, A7», 

«V3 ot. 9 "<}. Tf* AM Tr. t’.?t cn.-je, rm infcrmnrit had 

• 

Baid t?iot ar Indi’/i/lual rnunofl ”r9..ar’cio Toj'*', tha -iro’'idoto’ . 1.anrrtry *■ 
on I.or.vom*ort'i ^troot, !;rd nold o'VP'-.c of her-oin; .ire wer^ overal 
Chlnooc l.'undrloo or. thin otreot, and a’.v.orsntly mro thtsn rno Toy* Tho 


p.rroct of one of h.oid ho''3noo tVm'.’o ’’oo no shovrin'^ that 

the offi'-cn "i'.rd r, »mr of co.ie ’rint’ irnirh had narroT/cd bho r.r;0"'O 

of thoi.r Doarr.h to thi/i ■:cartl'-'iT''r 

"•ince tlio cntiv Into "thin of.t tlrilar Toy's” nromlocs 
»fa3 uiioonr.tltvti.on.''l| and t’.nir. ’-ofd to talrt, .os ” rr'it of tho noisonoiio 


tree”, miLso-Tit^nt evidence dlacov-Tetl ns a toffpilt of the ij-lo^al entry, 

enn Abate ’0 .ofjoortion thot the eotiv si'i nelniro ’.-no ’m‘la”^ol ho conoidc-red 

• ,5 •■ 

bO ix:tfiidc I;!vj roaln of roaocn no to r^onire Mo 3.rnnodintn inearceration'" 

AlZnir.f in too *.aoo nt hor there verb no i.nformr.nts, 

r 

no nrovio»’.r! oOs lir.ibn, no on-d:!dr:f e'coo'.t cioilsinf lollccnen s'iOitin" 
soriothin;’, different frotn •.■•'liat the/ hod ntle/’'edl 7 /’ been .o^ter, rnd eloe'.:hero 
to boob; i.a thin, at bost, nrrr !:nro th.an tho con’n "odT’.ratsd snlffor'^” Yet, 
unrruiantic ao it .ciay be, tho 7o!i*'th. ‘i.'nendr.Kint Gcrraaivls more; if not, then vra 
submit that nex*n rjonieion has 5»io">;'.anted probable causo. 

In uoholdin'- thr seirire of the trailer end its con¬ 


tents, Juotire ’'unsoT.aor nrsortod that it c.tis vrithln the ''"O-nin vio’j" 
excer'tion to tlie '^errant 91auee. T)io neinirc, he oold, ima "not based on 
the rn\ort;” i-.stoc.i, it ^•a.^ .Inrtir.C'’ • r..-. f v •/r'fcr.'-o "fall ii.M 

tholr (the officora') vie’./”* 




t 





••v.fc •• iT v'l.oT'**’ rot only on on 

otheiO’ioo ' ■'••••''nl norncV", n-U'* <'1-~vV' ''n n f.orrrr’trd nonrrh. '’09 

y. rc • •'. //'*, ^ ct. ^ T . ^A, •M ?''»• 

(lO'n), <-:.to.':, irorJ.:**!'':', t\-? ’’ro-’o 3r' it**! o-rooitinn to thlrj o-nll- 

cntion. Tn iho ^ontc''r+, of a ■’oroo^l-rrn'-rrt '^lomroion of the doctrine, the ^ 
Co'irt, ■'or '’to-TP.rl, J., Ijodlcr.ted t3\-t the r-ef-wmi of •-rc^nnied itereo ^r-<s • 

soniottncr. r.-ninnable. 

f::rn:n<\c the r.'^llcahility oi the •plain viotr* 
j^octr3r.c-, r.-Vi ^v;rV, ’'to V-.- r.tt:v-!-3-n in --ihicli the •'olico 3ipve o 
aiaiTont l-o - 'iven rr^r for *r-rr'f'^r oblerte, »-r<3 In the cr/rroo 

yie pecroh -'no acrooo eo'vj other '■■rti'le of inerhal^intl-rt- ctwiroctcr*’• 
'^emitti"'' .'"•oi'^!!^ of that ortiele doeo not '‘onfllet ’•ith the vjoxnent 
rcqu.lrci-.ev.to, the -vjlloe 'lo hove e v.orrai't or/1 (for there to ho n 
valid .>l;iLn -lo f) Invo Ih.iltnd tV.cir r.-erah to tho ireer ev.theriorjl \rr the 

t;arror.t. 

Tf n':bli'h:e li. er'/ ’’ey f ltB the ••'npoenttnn^o eeso 
hero, 5t e0.v(i.->o nn; to the contr-.r’’, it nu"'o.-)rtr. 'hote*n contention that 
the scir.nre unrorotitntional. '"oc, ^or cnr.ir'le, 

Proccdnr c, ’>nt *'ohliohin^ ^o., 1^.7!.; -.fvrre ’’rofeenoro ’Cnnioar, and 

Isrnci coniv.ort (•’. "If cooroe, the r.v.ro fact that an Iteoi 1 b found 

in plain vi.ov v'dlc r search ‘.f'-rrent ne*ain’^: other itemo is holn" oxocnted 
does not .lualllh;- coiture of that iteci. is. noted in <?oolid.«^c, it ranot bs 

• on *arl:lr;'lc of ;*ncrin3natirj" clirractT* 

ITeodleno to on:', t^ic trailer and its contents ’«ro not, 
jf. i.v.f'M'T 1 «»'• the “"oliee 

teotlficd tluit they did not \a.io\i thoj- vroro otolcn until covordl hraro after 
tho errooto and teirure. Too (l^orir oir.walt.hjy-jJ ’o IgjJif 359 Kioo. A??, 7^(t 






■il itst 
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K. E. 2{l ^5 (1971) whevn nnnamed rtolon ’ironcrty wan Bupx->rPflncd bccnnno 
police did not ho**o nrobrblo cauoo to b.?H.ovo the nrticloo vrere stolen at 
the tinio they selKod them. 

VJhilo cpoej.flcally excludinr, tho nrreot no tho baoia for 
a •'ocarch incident”, Justice ICunzeman Justiliod the police entry into the ^ 
precdscB on a "totality of tho circumstanrea”, including, the •'bribery'’. 

Ey the "totality of the circuractancee", vre can only conitludo that ho wna 
oll’.’dins to ouch matters as the fact that it was nighttime, that tViorc m&q 
an allogcd ri^io run to the vicinity, etc. ’•’o have dealt idth the redio 
run; ao to tho time of day, it surely cannot be aaid that "ouspicion 
raids" arc parmisoablo because of darJcncas. It is quite tho oi>hor way, 
given the sp'icificity reejuiremanta of night v/arronts. In ary event, there 
la nothlTig Inherently il.lega.1 or even s’iodcioua about ’inloadlJi'^ a trallor 
into a storehouse at night. 

In any o’/ent, the Judge's reference to the briboxy may 
well go to the linchpin of this case; it was the "bribe" offer that ocomsd 
to exonerate everything else here. And yet the Jury, after hearing the 
defendant not cnly deny the bribe but charge that Oflcer Homdlofor stole 
some $4,000.00 from liim, acq^aitted Abate on tho bribery indictment. 

The verdict obviounly ralaea the most soriono quootiona 
about Hemdlhofer's character and ability to servo tho city. Othervriae, 
it challengos hia credibility In tho most fundamental way, raining every 
.. conceivable question as to his testimony rcaardlng ciraimstencoo currcundtng 
the exTOst and oeiTutro. It also, and not Juot incidentally, opena grave , 
inonoa rcgcnllnr' Abate'a legation, Ir tlw) original npnllcntlon heroin, 
of "coniproniii;c verdict". 








rji'.t 'V'r’i-*-:} ir.V:.'»tr’g o:wnor.ition on the 
bribory count, iiiifiOT’r\>t,n ti’.o of tSc ”’co*'l.fi*c ’■ithont, the fiilnG 

briborr ch.-^rro, there. co-ilO. !in’/r; liorn r.o re.ngon vli.-'icvor for the ’,x)lJ.co 
to niTont /’b.nte rjvi relTio, a'lnr v-'.-^rront, t?'.c tri^Anr .uvl Ito contonto. Of 
couroe, oven If the briber-^ vne niibnt.-int1 ^•toc’. b'/ the verdict, It viould not ^ 
iu 3 tli^/ the .^elw^ro; vdthout it, there ic no ncintilln of nrobaMo ccusc 
avaU-oble to .luotify tho events that giibseTiently ocairred. 

’.’e couTd nav n’.ic.h non, Vnt ^re reBnoctf’-iUy subjriit that 
on thi'S oorlicatlon v,"' Imve rone anbstant.lolly be 7 onf.i vhet is required 
under C’’L /,' 0.50 orrl the cr.GO law .anrl Oonnnntaty ffiT’ortinr it. If ever 
an appeal roared id.th ’'ar^iaoble" iafries, we believe this io it.. 

The /'ntomatie T^.xonotion of ’’omen frosi Airy ^oirvlco. 
Taylor v. lonislann , 95 ^'t. ^92 (l975) holds 

that women as a elasr mn,v not be excluded from Juries or ,i»iven automatic 
exem’^tion based solely on se.v. On the first day of trial, both before and 
after the Jury panel appeared in the courtiroom, ibate moved to dianlss the 
Indictment and-the ’^anel (only one ’■'onnn nooeared) and tho array, based on 
Taylor , which v:as decided on JoToinr^r ?1, 1975t r.ome two months befoi’o the 
triaD beyan. The Tri.al Jiidfe denied all the notions and Rranted Abate on 
exception ur. tho record. The denial raises the mat fundamental consti¬ 
tutional issue nrd in in itself more than arr'le rronnds for this Court to 

grant a stay .'endin'’, a">nea3.. 

On information end belief, 'hie is County was tho lost 

county in Nci-; York City to deny automatic exonntion to vromen from oorvlnc on 
Jurirn. LV the time the i.:5.'A ber.rn, ^very ot’u-.r rouity had chan':cd iir, 
rules, In cccoidnnco with T-rAior nnd the new legiolntivo mandate. 9ueene, 


■i..' . 
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^V’ ; -t. V'.<- <*''7 tho 

';ir/ r'^bnl^ ■'•I ife’-J vor'llct in^'^^innUon nr.^ 

J » i’ ' ^ "-ri^ls'inW Vn 

r*«t.a:t'.ll'' •’ •tiv^ "o>- c-y.'.’r^ * •■•.'’. ••7.I.V. 

■■'> v*vt’‘'rn';arb':'’. tVr^ Ir •? vlrr.-r ^-’rrcnt rrv*inr coTC,n«. 

mr->^ro 0 .“ f .r. n?.r l.^n J- 'lrl'r' In tV•.^t t''/5 7.r/\or ^r.-o Ip 

ir^r.-.U. «'liTo hare (rtcr-ito Uo (r'lrj' ^x^ tho '’toto based on tho 

niTIji;:)' 1 C'-.-j- t'- -•n-.xnlnrf c^ruc’- c;->;r ’77 tbc teb 

<?i:'r'«iv:d fr-'n !V V. r ’n Ir. t'-rb 1*. c'.-..V-rl'y.? •••nn?” ’irTrc^O Ihcrr ♦rr/liT^c'lr 
ril«i va^lti'T. '■V- lrr-'llnn oT thnlr t^r'rvi V> r.^rv^ on Varies, "inco Vw 
Tor': d\/' r\''..n:r;-i!>J‘o f'i.'-, 'nit sl-i I.' ••'■vn ncto'vy.ti^ ereintlon to (ill 
i»b.o -hofVo^’ ore their rir or. t:-.c V'r/ rirliSnr-G, it i'’ nrrei\ by oono t'lnt 

the ra?.-* ''.ms. ?vjt .-.‘nV; t'/ V A‘- 

’’wni) »> '-iranr^ r'vl'lii- f c >.'ir‘d--':- of t!io Const nir^ 

dlen’i-JOO c?l 0 : t'll'. potion. *0 tV. tjv.rt onid, vn- ■h.itc, J.? ‘’•••/‘c 
tbin’e it in ro longer tnpabTc to h'Ad vx-rn'r.i no nl^r,a ?ivr/ bo or.clwJccI 

nr t'ivo/.. opbvvjli' n--nn tiipo ’-rT.-rf' oArly -.o': ir fin ronfr/nrionro i." 
thftt nrl-’nlu.-A J'ixy vo:ilr ''0 nro rlnoot totnily nol'’". ( • 7^1'« TJio 

raothod of '•e-.it.>notl'' ox'^nplior.- U -obrsolntolr irrclnvonti Tor oiryflmr to 
rtnnd on no « roer!, nn tha "mnlo o r-wocmtly do Ir. oo'yi&ln;; tlAs 
ftp;^lrotlr.,, oo;aeo vr.cotiroi-t.nhlr O.oi' to o-nieion, 'ortieiil-.rty iji th-o , 
coato:ct of C 7.. A'O.j? -nd it’s rf.'^oirc.y'rit of no aor«i tbor. “nrfr.inblo ncrit". 

"'•ho vnr.im b-r.» u a .•’ll-tinlft a-ivo we inra-.n, idio vfio 
In dne rouroe dlwjlr.setl 'kt tV ^’o-orlo, .olbcH .tor ^raoo. Thoi-o cijn bo no. 


‘o'lbt vi f ' ■'•P/.:' 


'. .■ *'.''i 


.■'10 


•p ■ :r“p, -Al bryoi.l t’”. -v 




wlotlnn r.o.1orlt7 (it fry), .‘.t tho trlrl, tho Juotlco otctcd ttiat ha hM 


.(.V «. >'. < 


. .»'■ .•■ 

. ' * . ...- . 
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"l)Oon dci’^rir. ''' niJl. cviilcar’, u:Hcr Tx’lor, .uwi t'ma cirlo It ciyctal. clear 
that Wiy ho'^r’.La'’ ‘>c PutUi* Tn the cvojit, no vres oald obovo» ho 

donlofT thi? rntiena end 'r.'vr.tc') the cxcc-itj/iao. Tho iri)fllratdon» to 
co;mnel fci* Abate, i.an that t!w Tid.}! Junticc cloarl? expected tlio Iscuo 
to bo doc4dr!d on n;'’’>cnl, • , 

’•’o rcopectAiTly urfo tbotthio f^round Ic of olci^cntol 
conotltutionel dinoiioion, end tlwit tho dofendant our^A than to to TiOscdtlcd 
to hnvo It detonairsol freo, oo cn no< to m*"* ■•r-srr'lotoV-» nocardnnlcco 

4 n 0177 roal scrioe xd^hb to a''pop3."» Tcoplo v. •’>urroto.vrf cu^ro. n. 

3i. 

9 In ronrlnnior , nrltorotc oil ^^roundo nrooented In 

tho oidslr-al a'>*^licotton herein# And xte »x1d, ir ll^ht of tho ball 
omhnolfj of th« nw? 'hro'-pdnro that tho defondant has? noimr 

nlooed n court nTtpenr -rco 1ji tho three-^i.'is years cinco hio arraot and 
iixllcfttncntj that ho has a fondly, n btieinorc and door' xrooto lix ths 
concfAnityi that thor^ in no Irrilcahlon r^atovrr that ho T-ryald lump ball 
urnrtlni; n-’parl, err’e tc tho cortror;', <rrerT nmof tV-at he trill not do co. 

•'o, therefore, uxr'O tho Court to rarar.t tho defersdont 
a stpy oerKlIr.'' doterninrtlon of hlr •■■’ooal# 

’'.osxr.ctfully sidirdtted, 

reO", 

Attexmoro for ?5ofendnnt 
Tl-^p 'Motlr ■'tj%;ot 
"oront nmn, YoJ* 11*^75 

hirhicrr ''Ion, of eeatnoel'' 
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INTRODUCTION 

Petitioner is incarcerated in Rilcers Island Prison under a 
one year sentence for criminal possession of stolen property. ' He was 
remanded on June 17, I975 after bail pending appeal was denied l?y Justice 
' Henry Latham of the Appellate Division, Second Department. Justice La-ham 
gave noj:^5Qns for his denial of petitioner’s uotion for bail pending 
appeal, which motion was duly brought \mder the New York Criminal Pro¬ 
cedure Law, Section A6O.5O. The denial exhausted state remedies, although 
petitioner attempted to secure his freedom by application to the New York 
Court of Appeals, on the grounds that inherent Jurisdiction to reverse an 
arbitrary denial of bail rested in that Court. However, Judge Jacob 
Puchsberg declined to intervene on the sole ground that Section 46O.5O de- 
. prived the Court of Appeals of jurisdiction. 

Petitioner, in his motion for bail pending appeal, asserted 
substantial errors at trial of Constitutiona dimension; these ii,eluded, 
inter alia, serious search and seizure issues as well as the repeated 
refusa of the trial court, ater timely application, to give prospective 
force to the so-called ’’women Juror” case,’ Taylor v. Louisiana, 95 S. Ct. ‘ 
692, 42 L. Ed. 2d 690 (1975). (See Memorandum of Law presented to Justice 
Utham below, which is attached hereto and made a part hereof) Petitioner 
contended that these issues, on their’ face, went far beyond the requirements, 
.and standards set ^ the New York statutes and case law for bail pending 
appeal, which demand(at mosO that ”arffaeble questions” be raised before 
execution of the Penalty of final incarceration. CPL 4A).50, 510.30,’ 


I 








I I 


' 2 . ; 


' 530.50, 710.70. Sco 0I30, People V. Marony, 3 A 7 N.Y.S. 2 d ^(>U ( 1973 ); 

!‘ 

Peoplo V. Surreteky, 325 N.Y.S. 2d 31 (l97l). 

Given the shortness of the sentence, it was, and is, obvious 
• that petitioner would serve all or substantially all of his time before 
!• the issues could be heard and determined on appeal. Despite all of these 
facts, and even though petitioner had proven himself to be a perfect bail 
risk over a three year period. Justice Latham inexplicably denied the 
. motion. 

c-^ 

The question at bar, then, is dearcut: Has the denial of \ 

■ ball, pending appeal, a violation of petitioner's rights under the 1 

Eighth Amendment (wi^he Due Process a:id Equal Protection Clauses of the 


Fourteenth Amendment? 


*' He respectfully contend that it was a flagrant violation of 
» 

these fundamental rights and we urge the Court to issue the writ of 
habeas corpus and thus free the defendant on reasonable bail pending 


appeal. 


1 . Jurisdiction. 


. Vhere, as here, s tate remedies have been exhausted , the 

Federal District Court has jurisdiction to issue a wi*it of habeas corpus 

: 

\ pursuant to 28 U.S.C. 2254 (a) and 224 l(s)(.‘’), when based on allegations 
that petitioner is in custody in vi'^latlon of the United States Consti¬ 


tution. 


Although the United States Constitution does not, in and of 


• itself, require the States to provide for bail pending appeal, it is well , 
♦ 

1 , 

settled that once a state has made provision for ouch bail, the arbi:;raiy' 
denial of it violates the Fourteenth Amendment. U. S. ex rel. H alkcr v. 


• «•••••/ •• y 

• • • • . 


‘ * '• ‘ ..w. • 











, Twotncy, F . 2d 67At ^75 (7th Cir. 1973)* In reiteration of this 
prjLiiciple, the Court in this District lostyear stated: '’By providing a 
procedure 17r the fixing of bail pending appeal, the New York Legislature 
obligated the New York courts to administer it fairly. An arbitrary 

I 

; denial of a right created by a State legislature is a denial of due pro- 
^ • • 

cess". U. S. ex rel. Cameron V. People of the State of New York, 303 F» 
Supp. 182 (E. D. N. Y. 1974) ‘ . 

2. The Failure of the State Court to Provide Any Basis For 
Its Refusal to Grant Bail Pending Appeal Is In Itself A Violation of 
Petitioner's Constitutional Rights. 


In U. S. ex rel. Keating v. Bensinger, 322 F. Supp. 784, 787 
(D. C. Ill. 1971 ) the Court held: "When a state _cguT^ doniball (pending 
appeal)authorized,^ the state legislature without pro’/iding any 
supp orting reasons, the failure to indicate the motivating reasons for the 
of bail is in and of itself an arbitranr action that violates t he 
Eighth and Fourteenth Amendments". 




Le subsequent decisions held that the trial record could 
support a denial of bail sens reasons by the state court, U. S. c-. rel. 


Kane v. Bensinger, 35^ F. Supp. 181 (D.C. Ill 1972), U. S. ex rel. 

> 

Y* Twomey, suora, or, similarly the seriousness of the crimes and the 
r / ■ . 

length of the sentence, U. S. ex rel. Smith v. Twomey, 4 S 6 F. 2d 736 
•(7th Cr. 1973), none of these qualifications of the Keating doctrine apply 
here^ Indeed, the People in its opposition to petitioner's motion for 
ball, conceded that it had not read the record of the trial; thus, it was 
not depending on the record to seek petitioner's Wdiate'remand. In r.'-? 
of its subsequent papers, did the prosecutor rely on the trial record to 


*/ # 


•I*- 
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■- 


opix)so ball; inatcnd, ho simply stated his conclusion that tho appeal 
was ’’without merit". 

In the Smith case, supra, the Court of Appeals upheld the 
denial of ball pending appeal, sans supporting reasons by the state 
court, on the grounds that the seriousness of the crimes - rape, armed 
robbery, aggravated assault - and the length of tho sentence (20-Jl*0 
years) provided a "rational basis" for denial of the bail. 

But the opposite exists_^ the case at bar£_a one_year 
sente nce i mp osed for the convi ction of a non-violent, relativel y m inor, 
crime. This is a far cry from Kane, a convicted heix)in dealer whose 
conviction the District Court found to be supported by the trial record, 
and Smith, a convicted rapist, etc. whose sentence would only minutely 
be served before his appeal could be decided and whose release would 
likely endanger society. 

Moreover, it is instructive to compare recent rulings 
requiring written reasons where parole, probation and prisoners rights 
are denied or revoked. In Morrissey v. Brewer, 408 U. S. 471, 33 L. Ed 2d 
4fi4» 92 S. Ct. 2593 ( 1972 ), the Supreme Court hell that "minimum due 
px)cess" requires that a revocation of parole be supported by a written 
statement detailing the evidence and reasons relied upon for the revoca¬ 
tion. This was extended to revocation of probation proceedings in Gagnon 

V. Scarpelii, 411 U. S. 778, 36 L. Ed 2d 656 , 93 S. Ct. 1756 (1973). 

« 

Two years ago, this Court ruled that the New York State 
Board of Parole must disclose the grounds on which parole is denied in a 
written statement sufficient to enable tho revievrfng body to dotcririvo 
whether discretion has been abused. jU. S. ex rel. Johnson v. W.Y. State ' 








I. • • • c 

Board of Parole, 363 F. Supp. ^6 (E.D.’n.Y. 1973), off’d, 500 F. 2d 925 

• (2d Cir. 197A), vacated as moot, U2 L.E, 2d 289. 

In accordance with the Supreme Court's advice in Wolff v. 

McDonnell, % S. Ct. 2963, a L Ed 2d 935 (197A), footnote 19, a spate of 

^ Federal decisions have come down, requiring prison authorities to state 

reasons for major changes in the conditions of confinement. See U. S. 

. ex rel. ffyers v. Sielaff, 38I F. Supp. 8^0 (D.C. Pa. 1974), where : 

prisoner v/as denied release to a community work-treatment program; Walker 

v. Hughes, 386 F. Supp 32 (D.C. Mich 1974) where prisoner was subjected 

to punitive segregation; and in accord, Willis v. Ciccone, 506 F. 2d 1011 

(8th Cir. 1974); Fife v. Crist, 380 F. Supp. 901 (d.C. Mont. 1974). Also, 

Clonce V. Richardson, 379 F. Supp. 338 (D.C. Mo. 1974) where there was 

transfer to a special, more rigid prison program; and Homers v. Shauer, 

386 F. Supp. 853 (D.C. Col. 1974) where the transfer was out of the prison 
hospital. 

■ The notion ot ^ fortiori fairly jumps out of these cases, 
larding on the case at bar ulth sucl. powerful Impact as to make the 
requirement of supporting reasons for denial of bail go without sajdng. 

In each of the above examples the petitioners had exhausted all appeas! 
stm, the authorities were not permitted by the courts to dea with them 
on an off-handed, peremptorla way. Can the concept of "minimal due 
process" mean less here, where petitioner has not had his convlltion re¬ 
viewed by an appaiate trlbuna? fcst he serve ai,' or nearly aU of his 
sentence before appea, because a single ju dge, unreviewable under New 
lork law, says so with a stroke of the pen? Is the wort "denied", Btnrii-- 

aone, to be accorded the respect due cOy to reasoned judgment under the 
nile of law? 


• * 


.i. • • 
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"We submit that no "rational basis" appears hero for the 

M 

denial of bail; indeed, no basis whatever appears. Thus, the failure of the 

• i 

State Court to enunciate reasons for the denial inoxoribly leads to the 
conclusion that no reasons existed. And that, of course, is the very 
I definition of "arbitrariness". ‘ ■ 

3» The State Court Abused Its Statutory Discretion in 

J 

;.Violation of Petitioner's Constitutional Rights. 

The New York Criminal Prccedure Law sets standaixis for the 
granting or denial of bail pending appeal. CPL 46 O. 5 O does not directly 
set the criteria; however, it does so by reference to an Article dealing 
with bail and recognizance. Sec. 530.50* Thus, as Professor (now Judge) 

• Denser points out in his Commentary to Sec. /t^.50, the new CPL treats 
the subject "as primarily a bail problem", shifting the emphasis from the 


'\0 

"stay" aspects of the former statute. ‘ 

"In this setting", writes Judge Denser, "the question of under 
what circumstances a defendant may or should be released on bail pending 

i 

/ 

appeal appears quite analogous tc questions of when he may or should be 
similarly released at various stages of the action prior to judgment. As 
with the latter, the principal problems concern the kind of restriction or 
control (amount of bail, confinement in prison, etc.) necessary to assure 
his future appearance when required (Sec. 5 IO. 3 O). A reasonable possibility 
of reversal on appeal - comparable to a reasonable possibility of acquittal 
in pre—judgment situations — is merely one factor*, and doubtless not the 

• ■ • j • 

.most important one, to be considered on the bail application (Sec. 5 IO. 3 O 
[Zb])". • 

Sven a determination that the appeal is palpably v/ithout merit 
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does noi require a denial of the application, thoucht it would authorize 
it under Section 510*30(2b). 

i 

Since, as noted above. Justice Latham gave no reasons for the 

denial, we can only guess as to his grounds. In aiiy event, whatever they 

may have been, they cannot survive the standards and criteria set forth • 

in the CPL and in the cases interpreting the statute. 

• Is petitioner a bad bail risk? But he never missed an 

appearance in the three years betvjeen indictment and trial, and indeed, he 

made over fifty appearances in that time. He has all the requisite reots 

in the community: he was bom in Queens County, he has lived there all of 

his sixty years, he has a family and a business there. Moreover, he has had 

three serious operations in the past two years and as soon as he arrived in 
$ 

Hikers Island, the doctors placed him in the hospital, whem he is now. All. 
of these facts hardly describe a "lamister" or potential "lamister**. 

But the People, in their zeal to place petitioner immediately 
in durance vile, insisted that Us appeal was "without merit". They reached 
this conclusion, according to their own Affirmation, without reference to 
the trial record. Even so, perhaps this was the "reason" the State Court 
•had in mind when denying the motion for bail. 

' •' that is the case, there is still no "rational basis" for 

the denial. As petitioner pointed out in his Memorandum of Law to Justice 

Latham (attached hereto), the test, at most, is whether there are "arguable 

qu estions" to be determined o g nnppal. A defendant need not prove 

. reversable error in application for bail pending appeal. CPL i!,60.50, 

• I 

510 . 30 . As Justice Shapiro-said in People v. ?!arony, 347 N.Y.S. 2d 9o- ,’ 

966 ( 1973)5 "It is not necessary on an application such as this to determine 













that tho Icamcd Trial Justice committed any prejudicial error in the 
trial or that the Judement of conviction will necessarily be reversed, but 
merely that there are arguable questions which should be deteminod on 
appeal before the defendants are compelled to serve the penalty of final 


incareeration". 


In the only other reported New York case on the new CPL 


section, Justice Fein put it even stronger; re possible, a defendant 
' should not be compelled to serve a prison sentence where there is any 
question wh ether the, conv iction ma v be reve rsed for erixar a t the trial 
leve l'*^ People v. Surretsky, 325 N.Y.S. 2d 31 (l97l)(emphasis: the Court's) 
In that case, as in this one (and as in Marony), the -entences were short 
ones; thus, said Justice Fein, to deny the application for bail would 

• 

t 

"seriously water down or even make completely meardrigless in any real sense’ 

; 

defendant's right to appeal". Surretsky, at p. 34; and see Marony, supra 

at p. 965 , 966 , to the same effect. 

Are there "arguable questions" or "any questions" regarding 

possible reversal in the case at bar? We submit that there are compelling 

questions of Constitutional dimension involved. Rather than repeat them, 

/ • 
we respectfully refer the Court to the Memorandum of Law presented below 

an! attached hereto. We believe that substantial questions regarding the 

Fourth Amendment's proscriptions against xmreasonable searches and seizures 

exist and we believe vje have presented them beyond the requirem«"!nt, at 

this stage, of the New York statute. In our ozuLginal affidavits to Justice 

Lathem, we raised other important questions, including the inconsistent, 

compromised Jury verdict. 

St^l, a word must be said here, beyond what appears in the 










Memorandum of Law below, obout Toylor v. Loulolona, supra, the "women's 
juror” case. It is difficult to conceive of a situation, in modem times, 
wherein a mlinc of the Supreme Court has been so blatantly disregarded. 
Taylor did not have an "all due deliberate speed" qualification; it was 
to have immediate effect, though not retroactive application. • See Daniel 
V. Louisiana, 95 S. Ct. 704 (1975). 

Yet two months after Taylor, Queens County was giving 
automatic jury exemption to women. On information and belief, it was the 
only county in New York City that had not conformed to Taylor by the time 
petitioner came to trial on March 21 , 1975* Ironically, the county began 
to conform (again on information W belief) on April 1, the day 
petitioner was sentenced. 

Petitioner made timely objection to the array and the panel 
on more than one occasion at trial. The objections were denied. As 
egregious as these denials were, they paled in face of Justice Latham's 
refusal to consider them so much as "arguable" on the application for 
bail. If a trial judge's refusal to grant prospective force to a Supreme 
Court ruling is not an "arguable" appeals ground, then all law is reduced 
to sham, and CPL 46 O. 5 O becomes nothing more than a vehicle for judicial 
caprxce; or, as Justice Shapiro suggested in Marony, supra, an opportunity 

for "rash vindictiveness...not consistent with the essential elements of 
fairness..." 

CONCLUSION 

Since no reasons for the denia o • bail pending appea were 
given by the State Court, and no "rationa basis" for the denia apTJoars 
but to the central-^ petitioner fits squarely within the aass entitled to 













bail under the statute and case law of Ne-? York, wo submit that the State 

s' 

Court rulinc is violative of the Eighth and Fourteenth Amendments to the 
Constitution. The two reported New York cases, Maroncy and Surretsky, 
supra, clearly reveal the lack of.Due Pix)cess and Equal Protection in the 

I 

instant case. Perhaps Judge VIright put it most eloquently in U. S. v. * 
Thompson, /,52 F. 2d 1333i 13A0 (D.C. Cir. 197l), cert. den. 92 S. Ct. 

•1251 (1972): 

"The harm done to an innocent defendant v/ho ’serves time’ 
before his conviction is reversed on appeal' cannot be undone and serves as 
a continuing affront to our sense of justice. There may well be times 

i 

when the state is justified nonetheless in denying bail pending appeal. 

V 

Rit when different standards are applied to bail applications based uoon 
an apparently arbitrary classification, the coui*ts are not obliged to accent 
hypothetical, or unfounded excuses for the aistinction dravm”. 

t 

Respectfully submitted, 

PRIEST AND CARSON, ESQS. 

SIDNEY ZION, Esq., of counsel 

NEW YORK CIVIL LIBERTIES UNION 
" PAUL G. CHEVIGMY, Esq. 

•: •• MARGARET SACHTER,^ 

’ . Legal Assistant on the Brief 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES EX. REL. NICHOLAS ABATE, 

Petitioner-Relator, 
-against- 

BENJAMIN MALCOLM, Conunissioner of 
Corrections; Warden, Rikers Island 
Prison, 

Respondents. 


IS'C lOil 


I SUPPLEMENTARY MEMORANDUM OF 

LAW FOR PETITIONER _ 

This supplementary memorandum of law sets forth further 

I 

cases in which the federal courts have allowed bail pending appeal 
from a state conviction after exhaustion of remedies. , 

In Dawkins v. Crevasse , 391 F.2d 921 (5th Cir. 1968), 
the court found that the petitioners were making a non* frivolous 
appeal from a contempt conviction, and granted the writ. 

• In Boyer v. Orlando , 402 F.2d 966 (5th Cir. 1968), sim¬ 
ilarly to this case, the petitioner had a short serM:ence, as well 
as a substantial issue on appeal concerning jury trial. The Fifth 
( Circuit allowed the writ. 

I: 

Goodman v. Ault , 358 Supp. 743 (N.D. Ga. 1973) like 
this case, invdlved a one-year sentence, in that case for mari¬ 
juana, and the writ was granted because of the likelihood that all 
















or almost all of the sentence would bo served if bail was not 
allowed. 


Respectfully submitted, 

Paul G. Chevigny 

Priest and Carson, 
Sidney Zion, of counsel 


Attorneys for petitioner 
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day when affiant appeared in Court'before Mr. Justice IXibin vdth the dcfcndnntt who, 
surrendered and was incarcerated. On June l6, 1975f affiant discussed the natter j 
with the District Attorney in the part and affiant axxi the assistant District 
Attorney agreed that it would be satisfactory as long as the defendant surrendered 
himself on the 17th in the event that an adverse decision was made by the Appellate! 
Division on the motion to reargue as aforesaid.* 

VfHKREFORE, affiant prays that the within application be 
granted in all respects, together with such other and further relief as to this 
Court shall seem just and proper. j 



Dated: 


Forest Hills, New York 
July 18, 1975 


t 

, / 

/ 

■rim. J. UAHUH 


« / 


J 


* The full record of the pre-trial suppression hearing and the 
record of the trial itself was not submitted to either Justice 
Latham or Justice Fuchsberg. L fc e ae - b e-mada 
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State of New York ) 


■7 )ss:. 

County of ) 

Sidney Zion, being duly sworn, deposes and says; 

1. I am an attorney admitted to the Bar of this Court, 
and I make this affidavit in support of a bail application. 

2. An allegation has been made that Mr. Abate failed 
to appear on one occasion before trial and forfeited his bail. 

The truth about this episode is as follows. 

3. On the day in question, the matter had been adjour¬ 
ned by mutual consent of the parties. The case nevertheless ap¬ 
peared oh the calendar, the defense was not present, and the rep¬ 
resentative of the prosecutor who was present neglected to tell 
the court about the adjournment. A bench warrent issued and was 
executed immediately by the bail bondsman. I telephoned the 
prosecutor in charge of the case, who recognised the error and 
immediately went to Part I of Supreme Court, Queens. He explain¬ 
ed to the judge that it was a mistake. Mr. Abate had been on 
$3,500 bail, and as a result of this, he was released on his own 
recognizance the same day. He remained on his own recognizance 

until after his conviction several months later. 

4. On information and belief, in the early hours of 
Friday, July 11, 1975, Mr. Abate was taken to Kings County Hos¬ 
pital from the hospitel at Hikers Island. I was informed that he 
was dehydrated, and his blood pressure had dropped precipitously 
at Hikers Island Hospital. He also had chest pains. 


X 






5. On Sunday July 13, 1975, I went to Kings County 
Hospital for a visit. I saw Mr. Abate handcuffed to a bed, but 
the guard refused to permit me to visit my client unless I had 
an order from the warden. Mr. Abate has had three major opera 
tions in the past year or so, and needs the care of his doctor. 

6. At the time of trial, I raised the issue with the 
trial Justice of the denial of Mr. Abate's rights to a panel of 

jurors chosen in accordance with Taylor v. Louisia jia - U.S._ 

42 L. Ed. 2d 690. Any case tried after the decision in Taylo £ 


on January 21, 1975 was required to comply wi<-h it. The trial 
t--gan on or about March 21, 1975. On March 18, 1975, furthermore 
a state law went into effect providing a state mechanism for 


selecting a panel in accordance with Ta ylo r. A copy is attached. 
It was, therefore, not only possible but mandatory for the Suprem 
Court to give Mr. Abate a panel of jurors which was drawn in ac¬ 
cordance with Taylor . 


Sworn to before me this 
' day of July, 197 5. 



/ 






Notary Public 
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(lollnrs ill vnliip, mid )>rr)<onii) |ii'o|iiTly for like uses to iin iiiiioiiiit not 
c-xcordiiif; Kovi-nly-livc' llioiisiind dolliirs in vnliir. 

§ 2. Tins iitt sliiill tnkc i‘ri'c'('l ininicdinti'ly. 

Jury—Women—Selection 

Memomndum relating to this chapter, see page A-ldi 

CHAPTER 21 

An Act in rcUtIun to nuthorlzlnc n method for the selection of women 
for jury isiiifls (or n limited I’crlod of time. 

Approved Miirch IS, 1975, effective us provided In section 4, 

The People of the State of New York, represented in Senate and 
Assembly, do enaet as follows: 

iSrction 1, (n) Additionfll Jiiiors. In any rriniinal action it' the de¬ 

fendant cliallonces a jury )>micl n'tiirned for the term, imrsuant to sec¬ 
tion 270.10 of the eiiminal |iroeediii '0 law, and esialdishes that the iinm- 
hers of female persons (i) on the eonnty jury list or in the eounty jury 
|)Ool or reservoir from which the panel for the term has been drawn 
and (ii| on the panel for the term, are sniistnntially disproportionate to 
the number of female persons in the county, the court shall proceed as 
follows: The court shall oi-der the panel for the part, if any, returned 
to the panel for the term. Ilaviie,; made that order, or if there i.s no 
panel for the part, the court shall order the eominissioiicr of jurors or 
the county clerk to draw additional female trial jurors for the term, to 
be chosen at landom from anion;; the female ]>ersons who are on the 
county juiy list or in the eounty jury jkioI or re.servoir, by such reason¬ 
able i;iean.s as the con!mi.ssioner or eounty clerk shall determine. The 
court shall specity the niiniher of ailditional female jurors to be drawn, 
which shall he sufficient to provide that the panel for the term include 
female jurors in suh.'iantial proportion to the number of female persons 
in the county. The adilitional jurors must forthwith he given such no¬ 
tice a.s the court directs that they must attend the term. 

(b) liandom seleetioii of jurors for a jiart. After a jury panel for 
the term is supplemented )>ursuant to paragraph (a), the )mncl for a 
part of the term, if any, shall be chosen at random in the same manner 
as if the ]ianel for the term had not been supplemented. 

§ 2. The officer authorized to summon jirospeetive jurors, in lieu 
of using any other method of service permitted by law, may cause the 
summons to he served by mail. In the discretion of such officer, aii.v 
prospective juror may he examined by mail as to the pro.siiectivc juror’s 
qualifications to serve. The officer authorized to summon a:id ex¬ 
amine a prospective juror, in lieu of a personal interview, may mail or 
cause to he mailed to the prospeelive juror a juror ipin>ificntion quesiioii- 
iiairc which the |)erson to whom the questionnaire is mailed must com¬ 
plete, sign and return to the officer, within one week. The eligibility 
and lequiremcnt of the prospective juror to serve, ineliiding qualifica¬ 
tions, claim for di.squnlificution, claim for e.xenqition, or application for 
excuse or posl|ioucmeiit, may be determined on the basis of the ques- 
tionnaiie. 

If the questionnaire is not returned or properly completed the offi¬ 
cer may summon the prospective juror to attiieHi before him for the 
purpose of filling oul the qnestionnairv and testifying us to vom)K'tonrc, 
qualifications, eligibility and liability to serve f.s a juror and to )>ix‘- 
■C’lt claims or applications for exemption, disqualification, excuse or 
jiostiiunrmvnt. Such person shall not be entitlctl to any fee or luileage 

deletions by etePtcoute 35 
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LAWS OF NEW YOIIK 1975 


wlion rcsiKjii.linK for i.iirli |>ur(*o.SP. The iiHinmon!i inny lie Kerv«l |M-r- 
■oiinllv or liv linvioK il nt Hie lierson's iesi<leiieo or iilnre of liusmess 
with il IMTSOII of siiiliilile ii;,'C mill ilisnelioii, or li.v innil. If M'rveil 
iicisoiiiilly or liv 1 ‘iilistituliiiii, Hie Miiiiioons shall reijiiirc Hic jKirson 
Riiiiuiioiieil to iiilcml not less Hiiin five iluys after service. If serveil 
by mail Hie siimiiions shall lequiie the ik'isoii aum:;ioiic«l to niteiiU not 
less than eiijht days after the niailitip:. 

§ 3. The luovisioiis of this net shall he controlling iiolwithstnnditiK 
any gciierali sjieeial or local law to the contrary. 

§ 4. This net shall take effect iinnieiliately, hut shall remain in 
force r .ly until September first, iiiiicteen hundred seventy-five. 


Deer, Bear— Hunting—Special Open Season 
CHAPTER 22 

An Act to amend the environmental conncrvntlon law. In relation to tak- 
Inc Oecr ond bear by uve of a longbow. 

Approved and effective March 18, 1975. 

The People of the State of Neio York, represented in Semte aiid 
Assembly, do enact as follotvs: 

Section 1. Pitragraiih h of subdivision tlivce of section 11-0907 of 
the environmental conservation law, as amended by chaiiler two hun¬ 
dred seventy-one of the laws of nineteen hundred seventy-four, is here¬ 
by amended to read as follows: , , n , \ m 

b Such special open season for each area shall be from October lo 
through the dav immcdiutcly preceding the regular open season for deer 
stated in eolunin two of the table set forth in subdivision except t.iat 
in the Northern Zone each special season shall be from October 1 through 
October 2 4, and in the Southern Zone such special s eason shall also in¬ 
clude the five days following the clos ing of the regular open season. 

§ 2. This act shall take effect immediately. 


New York City—Civil Court, Small Claims—Jurisdiction 
Memorandum relating to this chapter, see page A-143 

CHAPTER 23 

An Act to amend the New York city civil court act. In relation to In- 
creating the jurisdiction of the smAli claims purt. 

Approved March 18, 1975, effective Sept- 1. 1975. 

The People of the State of New York, represented tn Senate and 
Assembly, do enact as follows: 

Section 1. Section eighteen hundred one of the New York city civil 
court act, as last amended by chapter five hundred ten of the laws of 
nineteen hiindied seventy-one, is hereby amended to read a.» follows: 

§ 1801. Siiull claims defined ^ „ 

The term “small claim” or “small claims” as used tii this act shall 
mean and include any cau.se of action for money only not in excess of 
1500 $l,ti00 exclusive of interest and costs, jirovided that the defend- 

36 Changes or additions In text are Indicated by underline 
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UNITED SmiES DISTRICT COURT 
■•! EASTERN DISTRICT OF NEW YORK 

|i.. 

i 

1 UNITED STATES ex rel NICHOLAS ABATE, 

I Petitioner-Relator, 

il -against- 

! BENJAMIN MALCOLM, Conmissioner of 
j Corrections; WARDEN, Rikers Island 
I Prison, 

! Respondents 

I... 


L 

75 C 1087 

MEMORANDUM AND 
ORDER 

July 15, 1975 

I 

I 


PLATT, D.J. ! 

i 

By an order to show cause, a petition and an affidavit 

verified by his attorney, petitioner-relator seeks a v/rit of ; 
i| „ > ! 

i habeas corpus releasing him.on bail during the pendency of ; 

' his appeal from a conviction of possession of stolen property 

! after trial by jury on April 1, 1975, before The Honorable . 

'■ i 

}i Albert H. Buschmann who sentenced him on May 16, 1975 to a ; 

ij * i 

|i terra of one year. j 

i; On May 22, 1975, petitioner filed a Notice of Appeal ; 

and by order to show cause signed by Mr. Justice James D. ; 

!' Hopkins of the Appellate Division, Second Department, m.oved | 

!■ • , .1 
j for bail pending appeal which motion was denied by Mr. Justice 

i Henry J. Latham on May 30, 1975, without any opinion or reasoi. 

I* ^ 

1; given for such denial. 

j‘ The petitioner moved to re-argue and such m.otion I 

; was denied again without opinion on June 17, 1975. Thereafteij, 
i • 

I, petitioner made application to Judge Fuchsberg of the New York 

I 

i Court of Appeals and again his application was denied without 

I 

=' opinion._———!---^ r 











The Assistant District Attorney states in his 


C 


opposing papers that; 

"*** [D)iritig the proceedings at the trial 
court level petitioner forfeited his originally 
posted bail of $3500. He was subsequently 
brought to Court by agents of thcbail bonding 
company. Petitioner has contended in papers 
submitted to the Appellate Division, Second 
Department, that his failure to appear was due 
to a clerical error. However, this fact is not 
substantiated in any papers which have previously 
been submitted. 

•"■fc*Petitioner failed to appear in Court on 
June 1975, for surrender and that on June 17, 

1975 the Honorable Bernard Dubin found it necessary 
to issue a bench warrant.for defendant. Although 
petitioner did eventually willingly surrender, 
this failure to appear coupled with the earlier 
failure * * * are factors which this Court should 
consider in making its determination," 

The Assistant District Attorney on the oral argamei 
also claimed that the petitioner had a prior record but as 
it turns out such record consists of two State Court conviction! 
for offenses which occurred some 30 years ago. 

Petitioner states that he is a 60 year old man 
who lives with his family in Queens County, owns his own 
business and has had three major operations in the past two 
years and is now in the hospital at Rikers Island where he 
was placed upon his surrender to serve his sentence on 
June 17, 1975. 

Petitioner claims further that since his arrest 
on the present charges, he made more than 50 court appearanc 
and a: the time of his trial and sentence was free on his ovmJ 
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recognizance. 

Petitioner further claims that there are good 
grounds for his appeal in that his conviction arose out of 
an illegal arrest, search and seizure in violation of his 
Fourth Amendment rights and in that despite his challenge 
to the jury panel (on which there was only one woman) 
both prior to and at the outset of his trial under Taylor^ 
bouisiana . f.S. , 93 S.Ct. 692; 42 h.Ed. 2d 690 

(January 21, 1975), and under Chapter 21 of the New York Laws 
of 1975, effective March 18, 1975) his challenge was denied. 

Finally, petitioner argues that his sentence v/as 
for a term of only one year, that the Appellate Division 
will not heat argument on Kis appeal until the September or 
October Term, and that by the time of the Appellate Divtsion’s 
decision on such appeal he will have in all probability 
served the greater part, if not all, of his sentence. 

In reply the Assistant District Attorney states 
that the time for the filing of petitioner’s brief on appeal 
to be heard in the September Term has already expired and 
that petitioner has not requested a preference for his appeal. 

This Court is extremely reluctant to interfere 
with State Court decisions and procedures but finds this case 
to be an extremely troublesome one. 
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"Absent any findings in support of the denial 
of bond, it is impossible to ascertain whether or 
not such denial was arbitrary or discriminatory. 
Respondents urge in effect that the denial of bail 
without findings or reasons if proper and since, absent 
such findings, the petitioner has been unable to 
demonstrate that the denial of bail was arbitrary, 

1 the petition should be denied. If they are correct, 

the guaranty of the Eighth and Fourteenth Amendments 
against arbitrariness by a state court in the setting 
of bail authorized by the state legislature could be 
reduced to a nullity by the mare silence of the court 
denying bail. If a court may deny bail with no reason, 
hardly any set of circumstances can be imagined 
wherein it could be determined by a reviewing court 
that the denial was arbitrary or discriminatory. 
Respondents do not dispute this but urge that such 
is and should be the law. We do not agree that 
the right to a reasonable setting of bail may, in 
effect, be repealed by any court by its mere failure 
to provide reasons for its action that can be examined 
by a reviewing court. V7e conclude, therefore, that 
the failure of the Appellate Court to state any reasons 
for its decision v;as in itself an arbitrary action 
in relation to petitioner's motion for bail pending 
appeal, 

"\'7e explicitly note that we are not holding that 
no justifiable reasons may exist for the denial of bail 
to petitioner. V7e conclude only that the state court's 
failure to provide any basis for its decision to deny bail 
creates a presumption of arbitrariness. We are not 
holding that an eighteen year old convicted of the 
sale of marijuana, who has been sentenced to a term 
of ten to twenty years, and who has no prior felony 
convictions has an absolute constitutional right to 
bail pending appeal. Our conclusion is merely that, 
when a state court denies bail authorized by the state 
legislature without providing any supporting reasons, 
the failure to indicate the motivating reasons for the 
denial of bail is in and of itself an arbitrary action ; 
that violates the Eight and Fourteenth Amendments, 

Any other rule would effectively nullify the protection 
of those Amendments, 

"As we have concluded that petitioner's Eighth 
and Fourteenth Amendment rights weire violated by the 
state court's denial of bail withocat any supporting 
reasons, we grant his writ of habeas corpus. However, 
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as we have not ruled that petitioner has a constitu¬ 
tional right to bail but mci'ely that his procedural i 

rights guaranteed by the constitution have been violated 
v;c feel obliged to allow the state an opportunity to 
correct this deficiency. Therefore, we will stay 
the enforcement of the writ for fifteen days and 
authorize its dissolution if the state court, within 
that period and upon the motion of petitioner, provides 
a hearing on the bail issue, and either grants 
reasonable bail or supports its denial with findings 
of fact that would enable a reviewing court to determine 
whether or not such denial was arbitrary." 

It should be noted, however, that another Judge in 
the same court at a later date has questioned the aforestated 
presumption of arbitrariness in the case of United States ex 
rel. Kane v. Bensingcr . 350 F.Supp. 181 (N.D. Ill., E.D, 1972 
While this modification might weigh against this Court's 
granting the writ and fixing bail on condition that the 
defendant prosecute his appeal promptly, it should not, in 
this Court's view, affect the granting of similar relief to 
that accorded in the Keating case, supra , given all of the 
above stated facts in the case at bar. 

Accordingly, this Court grants petitioner's writ of 
habeas corpus but will stay the enforcement of the writ for 
fifteen days and authorize its dissolution if the state court, 
within that period either states that its denial v;as based 
upon the conviction and the trial record and in accordance with 
the provisions of Section 510,30 of the New York Criminal 
Procedure Law (e.g.,"that the appeal is palpably without merit") 
or upon the motion of petitioner, provides a hearing on the 
bail issue, and either grants reasonable bail or supports its 
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denial with sujh a statement or with findings of fact that 
would enable a reviewing court to determine whether or not 
such denial was arbitrary. 


SO ORDERED. 

















APPELLATE DIVISION ; SUPREME COURT 
SECOND JUDICIAL DEPARTMENT 

BEFORE: HON. HENRY J. LATHAM, Associate Justice. 

---—---————■—----------X 

THE PEOPLE, etc.. 

Respondent, 

V. Order 

JOHN DOE, a/k/a NICHOLAS ABATE, 

Appellant. 

--------—-X 

In the above entitled cause, the above named John Doe 
a/k/a Nicholas Abate, defendant, having appealed to this 
court from a judgment of the Supreme Court, Queens County, 
rendered May 16, 1975; and the undersigned having denied 
appellant's application, by order dated May 30, 1975, to 
stay execution of said judgment and to release appellant 
on his ovm recognizance or to fix ball pending determination 
of his appeal from said judgment; and che appellant having 
moved for reargument of said prior application and for 
leave to have counsel for appellant present oral argument 
on said reargximent; 

Now, upon the papers filed In support of and In opposition 
to the motion, and the motion having been duly submitted and 
due deliberation having been had thereon. It is 

ORDERED that the said motion Is hereby denied. 


Dated, Brooklyn, N. Y., 
June 17, 1975. 


• 0 

Hon. Henry JyTarham, 

Associate Jvfstlce, Appellate Division, 
Supreme Court, Second Judicial Department. 
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SUrRF.MK CODR'l' OF Till-; STAIIO OF NIO'J YORIC 
CRlMItlAI, TKRM: TART XI T: (XDUtlTY OF oiJKFriG 


Till-; prinpi.i'; of nm r/rATi-; of rt';; york 

JOHN DOK, a/k/a NICHOLAS ABATE, 


Defendant. 


SIRS; 




Trifl. TIo. T/.M.Vyr* 


NOTICE OF APPEAI. 


TAKE NOTICE, that the defendant herein hereby apneal 5 
to the Appellate Division of the Supreme Court of the State of Nev; Yor'e, i.n and fai- 
the Second Judicial Department, from the jud/^trent of con\dction rendei ,0 a,'gainst 
him on the l6th day of flay, 1975, in the Supreme Court, County of Queens, and from 
each and every part of such jiui^^ment. 

Youra, etc. 

PRIEST AND CARSOII, ESQS. 

Attorneys for Defendant 
71-23 Austin Street 
Forest 'lills, Nev; York 11375 

TO: District Attorney 

Queens County 

Cierk of thtj Court 
Queens County 
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cormr of tik htatf. op mi vyw. 

APPFUJVTE DIVirjOI’j FF.COMD JUDICIAL PPPARTItFUT 


THF. PTOFLF, OF TIB FTATF. OF IIP:.' TOUK, 

Plalntlff-Reopondenti 
-a/^alnst- 
JOIBI DOF, aA/a UICUOLAO ABATE, 

Defendant-Arrpellant. 


Ind. No. 


ORDER TO FTIT' 


UPON the .annexed afflmntlon of ^A”L J« OOOD'IAU, F-art*, 

d.-\ted the /O day of J’lne, 1975, ond UT»n the ''how Cause Order dated Itay ?7, 1975, 

and the pnners attached thereto, and unon the affirmation of JOFF7*n DePPIJCF, ^an,, 

dated Hay 27, 1975, In onoosition to the Fhotf Cause Order ns aforesnld, and unon 

« 

the Order of Honorable HFURT J« LATHATI, Associate Justice ol the Anudiate ^wislon, 

"econd Judicial Department, dated Ilay 30, 1975, deny5jv» said motion and uoon all 

of the proccedin.'^s previously had herein, 

LET the nlaintiff-resrorident show reuse before this Court 

at a notion Term thereof to be held at the AT^Hate Division of the ’hinrooe Court 

of the State of Me’.r Yor?:, in and for the .Deporri judicial ^o-artoent, on t'le daor 

of Jione, 1975y or as soon thereafter as^coimsel may be heard, yfr^r an Order s’wuld 
'i # 

not be made and entered pursuant to Section ?,^0-50 of the Crlmlr.al ProcsAires Lm/i 

1, (rrantljv? roarrpiment of the aforesaid 

Show Cause Older and uoon said rear^ment, fD:*ontln» the relief requestod therelni 

2» Oxvmtln,? counsel for the defendant- 

I 

anoellant, oral argument of the within opplicatloni 
|j 3« Crantin,": such other and further relief 


I. 
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atj to the Court nwvy occm ^uot and niTooer. 

V FFICnrr^ATr^WTlKPOl^N^t is f>irt^cr ordered 

L- I ttsot •■•?nd4rjp:V.he^^'^rinn; and detor^nation of this noollcati^i' the execution of 


, and t he^‘ 


same horahy is, staved. 


jthe Jud/vj^t' oR^convlctlon of^^the defendant be, and the same hereby is, staved. 

IJ^T r.T!nVTCF, of a cony of t’ds Order together vdth a eooy of 

the oooers noon which It was fnranted on the ^''ueens County district Attomev, on or 

before n 1975» be deemed i^ood and 3»ifficlent service. 

^ ^ / 

Fotid* , Nev? York 

June , 1975 

/O 


/dT^i 


’iL> Justice of the Aonellate Pi vision 
of the '^uoreme Court, 'Second Judicial 
heoartnent. 










PAUL J. '?X)PIIAIJ, ci *ily licensed attorney of the Ptnte of 
le-’ Yor’;, affirms tho tnith of the folloT'r!A<», under nenalty of nerjury, and nursuant 
o CPLP PlO'ij 

He is the attorney for the above-named 

.efendantj and ma’fes this affirmation in su'^nort ol' the instant annlication for an 
rc’crr rearf^ir-» the notion to stay execution of e .lud'ynent of the ‘^«inrome Court, 
leens Co-unty, rendered May 1975, and to release annalist on his o^m 
cojuiirance, or to fix bail oendin," determination of his ameai. from said .Ind^ment, 
nd noon rearnument, r^antin." defendant tho relief reoueeted. 

Affiant VBreir did not have an 

oportunity to renly to the statement of J07PPH PeTOJCi^, Pan., an Assistant ^istr/.c 

ttorney of ''weens County, in that the ori.Tinal motion was returnable on flay 27, 

975 and Mr, DeTPXICK's affirmation dated May :?7, 1975, did not reach my office 

ntll May 29, 1975. 

. 1 

3* Defendant intends to nromtly nrocess 

is aopeal and, he has advised me that he recently obtained the minutes of his trial 
rora the Court stenocrapher. lIotvAthstandin/; a diligent effort on his part to 
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fon^'’r'cl» It may very well be that b^^ the time the appeal Is determined, the 

defendant will have soxpred his one year sentence and a reversal will certainly be 

no more than a hollow nryyhio victory. The Pconle have not shovm that they vdll 

bo nrojndiced in any way or fashion, if the said sentence is 4ayed nendim: anneal, 
% 

and it is respectfully submitted that the nosslble injustice to the defendajit far 
:}Utv;elp;h 3 the Peonle's demand for instant punishment after conylction. Defendant 
Is a lifelon/; resident of the Dtate of Mew York, and is ready and willing to post 
reasonable ball if this Court feels constrained to recfiire some pendin'’ anneal to 


this Court. 


DePMLTCC states that he is unable 


bo fully eyaluate the allef»ations of error raised by defendant because he is not 
Ln nossession of a coranlete cony of defendant's trial record. tilleye that a full 
evaluation of the record v/ill in fact show that the verdict vias rerwpnant, since 
:,he dismissal of the bribery charr^e indicates that the Jury disbelieved the 
iefondant's involvement with the alle'^ed cidmes^ Defendant ADMTl claimed he was 
oovin-’ an ice box at the time of the incident (^aae ? of Decision of Hon. JO'^DDH J. 
ITJITrniMT attached to orijc^inal movln,®? naners)^^ the claim of the allepied bribery 
jas the proof relied on to establish defendant's Imowledce that the yoods v?ere stoler 
!n order to nrove the indictment, the District Attorney had to nrove, and the Jury 
jad to believe, that defendant '’knovrlnnly nossessed stolen nronerty ovmed by 
loca Cola, U.H.A.f Dince the Jury rejected the claim that defendant ABA'n attempted 
•o bribe the officer, i.e., "take what's in ny rear pocket and let me f’o", and the 
(ubsequent alleged attempt to hand over money, the proof of knovledce of the theft 
Tiust also fall. As stated by Justice KITHTTIW, ill the aforesaid decision on the 
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otlon to nuonress, "After some fonr houro, the nolice lenmod that the tmr’: and 
ite contents vjore in fact stolen and defendant x^as then arrested for nossession of 
stolon nronert/'. The more fact that defendant was in the vicinity of the stolen 
’^ronerty vjould not bo sufficient to sustain a Jury findin** that he * nossesaed 
those "oods \dth ’Voionlcd^e" that they were stolen. The ajiilty verdict is 
i'''TU' 7 i'mt to the acnuittal on the bribery charp:e» and affiant s^ibraits that this 

issue vrill be resolved in defendant’s favor on anneal. 

5 , The Constitutional nr.'Tunent that 

.v’le Jur:r nancl did not satisf’/’ the rights of TtYT-QU y. Tf>TTT*^Trr^, 95 Ct. ''9i> 
^1975) is s viable araiunent on anneal, and the Assistant Pistrlot Attorney does 
. ;t deny that only one T-oman was seated in the Jurr^ nanel. The Taylor case was 
lecided after v. 3 /. IT.Y. ?d ?5A (l97/.) cited at ^».re 3 of T*r. 

i 

"R'^TLICr^'s affirmation and that case has no bearing on the later detcmlnntion bv 


bhe TJ. C. ^upreme Co’art. 


Defendant is remtired to annear at 


^art I of the 3unremo Court on =W:df-r, | June Ife 1975, to wirrender for the nurnose 

^f starting Ids nrison sentence. An imediate stay of exeeittion of the said 

ludr^nent and an Order of Recoryiisance is, therefore, essential toTpevent hris 

Incarceration nendinf» the determination of the anneal. Do nrevioiis annlication 

'‘or relief sought herein has been made to the Annellate Division or to any Court 

jxcent the Chow Cause Order dated Day ??, 1975» 

’.rHFRRFORR, affiant nrays that an Order be made and entered 

staying or susnending the execution of the Judgment ’widin*» determination of the 

snpeal to this Court and releasing the defendant on his own recogni 7 ance. 

^■Jated: Forest Hills, New York / 

June 10, 1975 

• /PAUL J. OOODMAN • 


y 
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SUPRl^MF. COURT OF TI112 STATE OF NEVJ YORK 
AV'PEU.ATE DIVISION : SECOND DEPAiri’MJ^NT 


THE PEOPLE OF THE STATE OF NEW YORK, 
Plaintif f-J^espondent, 
-against- 

JOllN DOE A/K/A 

NICHOLAS ABATE, 

Defendant-Appellant, 


: AFFIRMATION 

Indictment No, 
1482/72 


STATE OF NEW YORK) 
COUNTS' OF QUEENS ) 


: ss. : 


I, Joseph DeFelice, being an attorney at law admitted 
to practice in the Courts of this State and an Assistant District 
Attorney of Queens County, in the office of NICHOLAS FERRARO, 
District Attorney of Queens County, attorney of record for the 
People of the State of New York, do hereby affirm the statements 
herein to be true under the penalties of perjury except such as 
are made upon information and belief, which matter I believe to 
be true. 

1. On May 16, 1975, defendant was sentenced to a one 
year term of imprisonment by the Honorable Albert Bushmann of the 
Supreme Court, Criminal Term, Queens County. 

2. This affirmation is submitted in opposition to 
defendant's Memorandum of Law which he submitted in support of 
his motion for renrgument for a stay of execution. 
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3. On May 30, 1975, the Honorable Henry J. Latham denied 

defendant's motion for a stay of execution. 

• 

A. In his Memorandum of Law defendant relies upon the 
same aryuments made in his previously denied request for a stay 
and the People, therefore, rely upon papers which have already been 
submitted. However, it should be added that, contrary to defend¬ 
ant's contentions, a search warrant is not necessary to sustain 
the admissibility of evidence seized in plain viev/. It is clear 
that warrantless searches "are per se unreasonable...subject only 
to a few specifically established and well delineated exceptions". 
Katz v U.S. ,3R9 U.S. 347,357 (1967). The People submit that the 
doctrine of plain view is one of these exceptions. Harris v 
Nev; York , 390 U.S. 234 (1968) . In order to sustain a seizure of 
items under the doctrine of plain view the follov/ing elements are 
required; 

1. A prior valid intrusion. 

2. An inadvertant spotting of the 
evidence in plain view. 

As the decision of Judge Kunzeman [attached to defendant's initial 
request for a stay] and the arguments made in papers previously 
submitted by the People indicate, these elements were established 
in the case at bar. The radio call that the police received to 
investigate a truck in that area [the truck was the only one on 
the street] justified the presence of the officers "inside a’ 
constitutionally protected area". Coolidgc v New Hampshire , 403 
U.S. '443, 466 (1971). 





3. On M^ly 30, 1975, the Honorable Henry J. Latliam denied 
defendant's motion for a stay of execution. 

4. In his Memorandum of Law defendant relies upon the 
same arguments made in liis previously denied request for a stay 
and tlie People, therefore, rely upon papers which have already bee: 
submitted. However, it should be added that, contrary to defend¬ 
ant's contentions, a search warrant is not necessary to sustain 
the admissibility of evidence seized in plain view. It is clear 
that warrantless searches "are per se unreasonable... subject only 
to a few specifically established and v/ell delineated exceptions . 
Katz V U.S. ,389 U.S. 347,357 (1967). The People submit that the 
doctrine of plain view is one of these exceptions. Harris v 

New York , 390 U.S. 234 (1968). In order to sustain a seizure of 
items under the doctrine of plain view the following elements are 
required: 

1. A prior valid intrusion. 

2. An inadvertcint spotting of the 
evidence in plain view. 

As the decision of Judge Kunzeman (attached to defendant's initial 
request for a stay] and the arguments made in papers previously 
submitted by the People indicate, these elements v;ere established 
in the case at bar. The radio call that the police received to 
investigate a truck in that area (the truck was the only one on 
the street] justified the presence of the officers "inside a 
. constitutionally protected area". Coolidge v Now H ampshire, 403 
U.S. 443, 466 (1971). 


I'.# 












5. Tlic; Moniorajulum of Law also notc}> that Ocfcndunt has 
never missed a court appearance and that it is unlikely that he 
would jump bail. However, upon information and belief, Supreme 
Court Justice Dubin found it necessary to issue a bench v/arrant 
for defendant on June 17, 1975 for his failure to appear for sur¬ 
render. Upon information and belief, defendant had also failed to 
appear in court on the preceding day. Although defendant did 
eventually willingly surrender, this is a factor which the Court 
should consider in making its determination. 

WHEREFORE, it is respectfully requested that defendant' 
motion be denied. 


Dated: Kew Gardens, New York 

June 18, 1975 


J- A' A C, 


^ 7 ^ 


JOSEPH DeFELICE 
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nilPUmR COITHT OF TIK r.TATR OF YORK _ __ 

AFPimTi: Divioioiit r^KcoiTD JUDICIAL DFP.uirjnrr 


Trv!. No. \h^h2 


rno'T c^rF opjdfr 


Tin PCOPLF Or’ TIIF .TTATH OF NH? YDRi:, 

Plaintlff-J'.eoTxmdcnt, 

-a^ainst- 

joiDi Dor% a/k/ti rJicroiA*? abate, 

Dof enC nn't-Amellont. 


UPON the annextxl affliTjation of fllDirr 7I0N, dated 

tho d-y of I!a 7 , 1975- the affinaation of PAtJL J. OOOnrVF, TF^O., dated the 
day of 1975, the indictnent, the Jndninjont wlilch inrl’idod a one year 
sentence of ir.nrimnnent, the Notice of Anneal annexed hereto, and all nrooecdlnr'B 
nrovloualy hatl in Criminal Terra, Part IP, Funrene Court, '\ieens 'County, 

LPT T!F. PI.»Il!TI?7r-P.Er,P0IKr3.’TF .7110” CAirP before tbls Court 
at a notion tern thereof to be held at the Annellate T^vision Courtho-roo located 


at 2 lionroo Place, Droo;j. 7 n, Ne^r Yor’c, on the^l day of 


, or as soon thereafter as counsel nay be hey^, __ 


, 19P5, 


P5, at 


V’lnr All OIiDFP. should not bo 
Section /.^•50 of tho Criminal Procedure La«- 7 J 


lay be he^y^, __ / 

made and/'ntered^'Turfiunnt to 


1. Staying; or eusoendin" the execution of the jud.cnent 


oondin,’ the deterraination of the anneal to this Court; and 


2. Roleasinc defendant on his ovm recocyipance, ’tendln.c 


the doterrainotion of said anneal; and 


3. Granting, such other and further relief as to tho Cofirt rv 


Boon just and proper. 


V-v. *''t- 


£?xkA:f O 






SUFFICIKUT CAU*5E APPRARITJO TTO W POT t , It l 8 ftirthor ordered 
that pending the hearing and doterrainntion of this application the execution of 
tho Judgment of conviction of the defendant be, and the aame hereby is, etsQred, 

LET SEUVICL of a copy of tWLo order together with a oony of 


tho papers upon which it viae granted on the Oueene County District Attorney, on or 

before jj 1975» be deenied good and eufficient aervice. 

Doted: Hay >*2/1975 

Pore a I Hill 3 ^ Ko»: York 

«Juotice of the A^TriAnto 
Divloion of the ®i:“jrt»ne Court, 

Second Judicial Po^ertraent 
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nuPTiwiR oownr OF "nil? f?fAT^ OF Tnr:’ took 
APTTij.MT. Dr7i'*ioii t nrm!D jTjtrrci.M EfFTAimrarr 


TUF. woTir, 07 Tiff rrTATR OP ITT; Tim, 

Plalntiff-^^pondwit, 
—cs^nlnst^ 

JOtDI TXr>, «/^.c/n inCTIOUr. /JJ.\TI% 

T5odfeiidant-.\’>prfJ.ant* 


Ird. Tfo, 


PAUL J. CiOOOrW, a duly Hccnoed ntt^jxwy of tho rtat* 

of Tor’^, afflnw tJie tjoith of tha foUoMinr., uixm Irfonaation end balief, 

Tirder tho ysanltleo of 'viT^xrj and *wro:a 8 nt to (TLT 2 iyv, ns follows* 

1 . On !'a *7 O., 1975 , affiant was ratalned 

by the defendant herein for the nomoeo of fllliVT a Kotloo of Annoal and neVJng 
the »dthln enolicatlon to this Court for a stay of execution of tlv» Sod^rrmvtt and 

to continue the defendant on his own roco'Tilrance* 

2 , I on Anfomod by the trial attonjey, 

^ i ri r T nx, that the defendant vns sentenced to one yecr inorleomnrt by 

Honorable Albert lluschoan on lley 1 ^, 1975 and thot et tho tlm of sentencinr^ ha 
wns f^lvsn a week to atay the execution of the sentonco by enpllcatlon to the 


Appellate Dlrlalon* 


Affiant dloojesed the natter vlth 


HH T j EI 239 !!, WVJ* n»l as per tho contents of his id.tMn nfflrrantlon. It Is 
respoctftiUy submlttad that this defendant has a rood and meritorious appeal 
TTredicated uoon the Issues miaod In the aforesaid afflmatioru 

4 , to yleif of the lenal questions and th< 


' % 

- ' 1. Va ‘i 

i\ f ' 


. ^. 






rosoarch involvw!, it rwj well be that b 7 the tliae that the n*TneaCl can bo 
irooecuted, crpioA and decided, and pcrha'm ameoletl to tlie Cairt of Annools, 
that tho dofentrant ^rlll have ocrvod nary nontho or all of hlo santonco* If the 
Jud^Taont la rever a eci, the dofordont TflU have suffered lxTO"*arable hara by 
rcmtlmod Irr.riTcorp.tlon imleaa thie Court, in addition to the requeeted rtny of ) 
oxoCTition of the Jud.T>tsnt, rcslcnoos defendant pendin'! tho detemidnation of the , 

ap.xjal. 

5 , The renaon this arTlleation ia 

brov'J!ht on by of Onlor to ''\vy\i Cnraao, ia that I m advinod that thio dofcnf^-'Jit 
nuot siiXTcnr’or Idjsnolf at Part T of the PfiTToao Court, '^loen8 Coirnty, on Ptirtf^y, 
•■^23, 1975 end an Imodlato stay of ojMcation of the Judqraont and an order of 
reroqniRnncQ io tbortfore oaaentlol to prevent ^hia incax*oor^ion doterrinai 

of the anpoal. 




Ife proviona c'r>lic.Ttion for the reliel 


herein oou;!ht han been ctadc to t^iis Atypellato Divioion or to ary other Court* 

limPPOTv’^., affiant prtiya that an order be node and entored 

ntayinc or s'ao xaTtHni the cxemtion of tho indsjaent pending dcterrdnntion of the 

a^xsal to tills <>jurt and reloasinf! tho defendant on his vn recoryilr-ance* 

Patod; Forest IliUo, llo’/ Yorlr 
. 1975 . 






PAUL j. oyyr^’M] 
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SUPREME COURT: CRIMINAL TERM 
QUEENS COUNTY 

THE PEOPLE OF THE STATE OF NEW YORK 
against 


Par 


CRIMINAL POSSESSION OF 
STOLEN PROPERTY lot DEO 

bnIbEaY 


JOHN DOE 

A/tt/A LlCilOkU ASi.TS 


No. Ue2-72 


Defendant. 


FIrt.rj’ COUNT 


THE GRAND JURY OF THE COUNTY OF QUEENS, by .hi. 

d .h. oto. d Criminal Poaseasion of Stolen Property. 
FIRST Degree, 

conunitted as follows: 

The defendant aboveri. ne d. 


on or about fobruarj 16, 1972 

h..h. Cd-.,dQd».. State of Ne« Tork. knoNingly poe.e...d atolen 
property owned by COCO iX/LA USA 

to wtt^ approximately 3»500 gallons of Coco Cola Syrup and trailef 
#HPM 393124 

I 

with intent to benefit aaid defendant (jl) and • 

perB 0 n( 8 ) other than the owner thereof and to^^ed. the recorery 
by an owner thereof, aaid property having a/value of than 

U^oo.oo. 


0 
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SUPREME COURT: CRIMINAL TERM 
QUEEII3 COUNTY 

THE PEOPLE OF THE STATE OF NEW YOPJC 
tgoaut 


JOHN UOE 

A/K/A NICHOLAc^ ABhIE 


BRIBERY (200.00 F.L.) 


BEGUNU COUNT 


DcfeDdut 


THE GRAND JURY OF THE COUNTY OF QUEENS, \tf thh 
defenJjAt oi the criae oi BRIBER!, 


cwmoitted u foUowa: 

Tbi defendant afore name d, 

on abort February 16, 1972 

ki tba Cbunty of Quccna , State of New York, did confer and offer and 
afiree to confer a benefit upon a public senrant to wit 
JOSEPH HERNDLHOFEii “PO“ agreenent and undarstandinf 

that 8uch public servant’s vote, opinion. Judgment, actiony 
decision and exercise of discretion as a public servant will 
thereby be influenced, in that defendant offered him money to 
drop the charges. 


UISlnlCT ATTCHNEl 
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At a Criminal Term, Part XI » of t 
Supreme Court, held in and fot 
the County of Queens, at the 
Courthouse, 125-01 Queens 
Boulevard, Kew Gardens, New Yc 
on the day of April 1 


PRESENT : 


Hon. 


».»EPH J^KUNZEIAN 


Justice 




_--- X. 


THE PEOPLE OF THE STATE OP NEW YORK 


Xnd. No. 1482-72 


-against- 


NiaiOLAS ABATE 


Defendemt 


The following papers numbered 
1 to 3 submitted in this motion 


Submitted 


Argued. 




Bert Nisaonoff, Esq, 
For the Motion 


Opposed 


Notice of Notion and Affi-davits Annexed. 


Order to Show Cause and Affidavits Annexed 
Answering Affidavit s 
Replying Affidavit s 


Exhibits. 


Bearing 

Minutes. 


James tlooely» A«D »A. 
Papers Numbered 

1-2 _ 


Upon the foregoing papers, and the opinion of the Court herein, 
rtiQ motion Is den ied. - 

JOSSEPH J. KinigBlAW 


R! ' 


mate I. 


April 16 1 1973 __ 

.tahn J. Durante. 


J.S.C. 
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MEMORANDUM 


SUPREME COURT, QUEENS COUNTY 
CRIMINAL TERM, PART 

-6&1DQO —————— — 

THE PEOPLE OF THE STATE OF NEW YORK 


-aSainst- 


JOSEPH J. KUNZEMAS 

DATED 

Ind. No. 1432-72 


NICHOLAS 


•DefeudanL / _ 

Thlfl la a motion by defendant NICHOLAS A^TB for tha 

evldenco allegedly obtained by an lllecal search 


atappresaion of 























• reot>ond and at that juncture they wore separated. Defendant /IBATB 
wao again asked what he waa doing and h'" anawored that ho was 
novlng an ice box. Defendant had no identification for tiithor 
tUo truck or tto contents. Defendant thon told tha officer ”tako 
whats in oy roar pocitot! and let roe go" and tho do£end/mt then 
reached into hl» pocket and ^avo tho officer a hondfol of rsoney, 
Tho defendant was thon placed under arrest for bribery. After 
some four hours, tho police loamad that tha truck and Its con¬ 
tents were in fact stolen and defendant was then arrested for 
possession of stolen propody. 

The thoory of doferdint in seeking to suppress tho itens 

I 

is that "lacking tho knowledge that tho trailor and its contents 
stolen at the time of defendants arrest there was no probable 
caueo to orreat and thus the selsure was improper as not Incident 
to a lawful arrest". However, tho seizure was not based on tho 
arrest. It has long boon settled that objects falling in the 
plain view of an officer who has a right to be in the position to 
have that view are subject to seizure and may be introduced in 
evidence f Harris v. United States . 390 U, S, 234), Cloarly tha 
officers investigatory potcers Justified their prosonce on the 
premises. Further, it is manifest that tho Items sou^ to be 
auppi:e 83 ed T^ere in plain view and to an e3>.pericnced officer, based 
tq>oo tho totality of circumstances, includii^ defendant's offer 
of a bribe, went beyond inero suspicion that the items wore the 
"fruits" of a crime 





Tha Court thua find# that tho offleors had a rlcht to 
aolzo tha trailer and Ita contenta and that doCondant has fallod 
to deaioootratn that tho aolsure twa lll(>sal and tha Item atdijaet 
to ouppraoalon. Tho motion la doniod. 

Order ontorcd accordlnsly. The clerk of tha Court la 
dlroctod to mill a copy of thla doctalon and order to tho attor¬ 
ney for the def<»ndint. 




*• «.f. 
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SUPREME COimT OF THE STATE OF NEVJ YORK 
CRIMINAL TICRM: PART XII: COUNTY OF QUKI-^NS 


THE PEOPLl-; OF TUE STATE Ol-’ inCf YORK 
-a/^ainsf- 

JOHN DOE, a/k/a NICHOLAS ABATE, 


Ind. No. 


NOTICIC OF APPEAL 


Defendant. 


SIRS: 


PLEASE TAKE ^K)TICE, that the defendant herein hereby apocals 
to the Appellate Division of the Supreme Court of the State of New York, in and for 
the Second Judicial Department, from the judfrment of conviction rendered against 
him on the l 6 th day of May, 1975 , in the Supreme Court, County of Queens, and from 
•. , each and every part of siach judgment. 

Yours, etc. 


TO: District Attorney 

' Queens County 

Clerk of the Court 
Queens County 





PRIEST AND CARSON, ESQS. 
Attorneys for Defendant 
7 I -23 Austin Street 
Forest Hills, New Yoi*!: 11375 


: 









Jo/jr 

5/27/75 


SUPUKMD COURT OF TIIH STATE OF NEW YORK 
ArPELLATE DIVISION ; SECOND JUDICIAL 
DEPARTMENT 
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The People of the State of New York, 

Plaintiff-Respondent, 

-against- 

JOllN DOE a/k/a 
NICHOLAS ABATE 


Indictment No. 1482/72 
AFFIRMATION 


Defendant-Appellant, 
-X 


State of New York) 

:ss.: 

County of Queens ) 

I, Joseph DeFelice, being an attorney at law 
admitted to practice in the courts of this state and an Assistant 
District Attorney of Queens County, in the office of Nicholas 
Ferraro, District Attorney of Queens County, attorney of record 
for the People of the State of New York, do hereby affirm the 
statements herein to be true under the penalties of perjury 
except such as are made upon information and belief, which 
matter I believe to be true. 

1. This affirmation is submitted in opposition 
to the defendant's application for an order under Section 460.50 
of the Criminal Procedure Law, to stay the execution of a 
judgment of the Supreme Court, Criminal Term, Queens County, 
rendered May 16, 1975 by the Honorable Albert Buschman, and 
sentencing him to a one year term of imprisonment. 

2. The defendant was indicted, xmder Indictment 
Number 1482/72, for the crimes of criminal possession of 

stolen property in the first degree and bribery in the second 
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/ 
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. • 

dogircQ. 

3. Defendant's motion to suppress evidence was 
denied, after a hearing, on April 16, 1973 by the Honorable 
Joseph J. Kunzeman. 

4. Since the People arenot in possession of a 
complete copy of defendant's trial record, we are unable to 
fully evaluate the allega*-ions of error raised by defendant. 
However, from a reading of defendant's motion papers and the 
papers annexed thereto, it appears that defendant's appeal 
is without merit for the following reasons: 

(a) As to his contention that the seizure 
of the truck and its contents was illegal, 
it is submitted that under the fact^ the 
police investigatory powers justified the 
presence of the officers ("inside a 
constitutionally protected area") [ Coolidge 
V. New Hampshire , 403 U.S. 443, 466 (1971)1 
and that the seizure was made of items 
which fell within "plain view" of the 
officers ( Harris v. New York , 390 U.S. 

234 (1968)1. 

(b) Defendant also contends that the 
acquittal on the charge of bribery, which 
crime served as part of the circumstantial 
proof of defendant's knowledge that the 
goods were stolen, requires a reversal of 
the conviction for criminal possession of 
stolen property in the first degree as an 
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(c) 


• inconsiotont verdict. 

However, it is clear that each count 
of an Indictment is to bo treated as if it 
were a separate charge and consistency of 
verdicts is unnecessary. Dunn v. U.S . 284 
U.S. 390 (1932) ; People v, Pugh , 36 A.D. 2d 
845 (2d Dept., 1971), aff'd 29 N.Y. 2d 909 
(1972), cert, denied 406 U.S. 921 (1972). 
Further, the verdict is not repugnant since 
the two crimes charged did not contain identical 
elements. People v. Bullis , 30 A.D. 2d 470 
(4th Dept., 1968); People v . Blandford , 37 
A.D, 2d 1003 (3d Dept., 19'71) and People v. 

Williams , _A.D. 2d_2d Dept., decided 

April 21, 1975. 

As to defendant's contention that the 
5ury panel did not satisfy the requirements 
of Taylor v, Louisiana , 95 S. Ct. 692 (1975), 
it is submitted that defendant fails to 
state sufficient allegations to constitute 
a question of fact (See People v. Session , 

34 N.Y. 2d 254 (1974)] and the bare assertion 
that only one woman was seated in the jury 
panel does not Indicate that the procedures 
utilized in Queens County violated the 
directives of Taylor . 
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WHEREFORE, the People request that an order, 
staying execution of judgment pending appeal, not bo issued 
by this Court and if such an order is granted that bail be 
set in the amount of $3500. 

Dated: Kew Gardens, New York 

May 27, 1975 

' JOSEPH DEFELICE 









